6-2-09 Tuesday
Vol. 74 No. 104 June 2, 2009

Pages 26281-26510

0

ISUET

Mederal Re 0



II Federal Register/Vol. 74, No.

104 / Tuesday, June 2, 2009

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 74 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, June 9, 2009
9:00 a.m.-12:30 p.m.
WHERE: Office of the Federal Register

Conference Room, Suite 700
800 North Capitol Street, NW.
‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 74, No. 104

Tuesday, June 2, 2009

Agriculture Department

See Commodity Credit Corporation

See Farm Service Agency

See Federal Crop Insurance Corporation

See Rural Housing Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26361-26362

Solicitation for Members of the National Agricultural
Research, Extension, Education and Economics
Advisory Board, 26362-26363

Air Force Department
NOTICES
Meetings:
United States Air Force Scientific Advisory Board,
26377-26378

Army Department
NOTICES
Meetings:
Board of Visitors, Defense Language Institute Foreign
Language Center, 26378
Western Hemisphere Institute for Security Cooperation
Board of Visitors, 26378

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26404—26406

Prevention through Design Plan for the National Initiative,
26409

Children and Families Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26404

Coast Guard
RULES
Drawbridge Operations:
Curtis Creek, Baltimore MD, 26295
Gulf Intracoastal Waterway, Galveston, TX, 26293
Gulf Intracoastal Waterway, St. Petersburg Beach and
South Pasadena, FL, 26296-26297
Houma Navigation Canal, Mile 36.0, at Houma,
Terrebonne Parish, LA, 26293—-26294
Raritan River, Perth Amboy, NJ, 26295-26296
Sacramento River, Sacramento, CA, 26294-26295
Safety Zones:
F/V PATRIOT, Massachusetts Bay, MA, 26297-26299
PROPOSED RULES
Special Local Regulations for Marine Events:
Patapsco River, Northwest Harbor, Baltimore, MD,
26326-26328
Temporary Restricted Anchorage:
Seventh Coast Guard District, Captain of the Port Zone
Jacksonville; Withdrawal, 26328—-26329

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration

Commodity Credit Corporation
RULES
Wetlands Reserve Program, 26281-26285

Defense Department

See Air Force Department
See Army Department
See Navy Department

Department of Transportation
See Pipeline and Hazardous Materials Safety
Administration

Education Department

NOTICES

Revision of Federal Need Analysis Methodology for 2010-
2011 Award Year, 26379-26383

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
NOTICES
Ambient Air Monitoring Reference and Equivalent
Methods:
Designation of Three New Reference Methods and Four
New Equivalent Methods, 26395-26397
Meetings:
NACEPT Subcommittee on Promoting Environmental
Stewardship, 26397
Nationwide Waiver of Buy American Requirements, 26397—
26399

Farm Service Agency

NOTICES

Funding Availability for the 2008 Aquaculture Grant
Program, Recovery Act, 26363—-26365

Federal Aviation Administration
RULES
Airworthiness Directives:
Learjet Model 45 Airplanes, 26288-26291
McDonnell Douglas Model MD-90-30 Airplanes, 26291—
26293
PROPOSED RULES
Airworthiness Directives:
Airbus Model A310-203, —204, —221, —222, —-304, —322,
—324, and —-325 Airplanes, 26312-26315
Boeing Model 747 400, 747 400D, and 747 400F Series
Airplanes, 26317-26322
Empresa Brasileira de Aeronautica S.A. (EMBRAER)
Model ERJ 170 Airplanes; and Model ER]J 190 100
LR, 100 IGW, 100 STD, 200 STD, 200 LR, and 200
IGW Airplanes, 26315-26317
Fokker Model F.27 Mark 050 and F.28 Mark 0100
Airplanes, 26322-26326



v Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/ Contents

Federal Communications Commission
RULES
Replacement Digital Television Translator Service:
Announcement of Effective Date, 26300-26301
Television Broadcasting Services:
Buffalo, NY, 26299-26300
South Bend, IN, 26300
PROPOSED RULES
Assessment and Collection of Regulatory Fees For Fiscal
Year 2009, 26329-26360
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26399-26400
Debarments:
Cynthia K Ayer, 26400—26402

Federal Crop Insurance Corporation
RULES
Common Crop Insurance Regulations:
Cabbage Crop Insurance Provisions; Correction, 26281

Federal Deposit Insurance Corporation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26402-26403

Federal Emergency Management Agency
NOTICES
Meetings:
Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in
Support of Nuclear Power Plants, etc., 2641826420

Federal Energy Regulatory Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26383—-26385
Applications:
Cascade Creek, LLC; Scoping Meeting, Site Visit,
Environmental Assessment, etc., 26387—-26388
Inside Passage Electric Cooperative, 26386—26387
Tidewalker Associates, 26385—26386
Combined Notice of Filings, 26388-26393
Complaints:
County of Butte, CA v. California Department of Water
Resources, 26393—-26394
Compliance Filings:
Sky River LLC; Victory Garden Phase IV, LLC; and FPL
Energy Cabazon Wind, LLC, 26394
Filings:
Ameren Services Co., 26394
Initial Market-Based Rate Filing:
JP Morgan Commodities Canada Corp., 26394-26395
Meetings:
Pipeline Siting and Stakeholder Involvement Workshop,
26395

Federal Highway Administration

NOTICES

Final Federal Agency Actions on Proposed Highway in
Texas, 26459—-26460

Federal Motor Carrier Safety Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26458-26459
Qualification of Drivers; Exemption Applications:
Diabetes, 26467—-26471

Vision, 26461-26467, 26471-26473

Federal Reserve System

NOTICES

Change in Bank Control Notices; Acquisition of Shares of
Bank or Bank Holding Companies, 26403

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 26403

Meetings; Sunshine Act, 26404

Fish and Wildlife Service
RULES
Endangered and Threatened Wildlife and Plants:
Designation of Critical Habitat for Alabama Sturgeon,
26488-26510
NOTICES
Meetings:
North American Wetlands Conservation Council;
Neotropical Migratory Bird Conservation Advisory
Group, 26423

Food and Drug Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26406—26408

Cooperative Agreement to Support the Illinois Institute of
Technology’s National Center for Food Safety and
Technology, 26408-26409

Foreign Assets Control Office

NOTICES

Additional Designation of Entities Pursuant to Executive
Order 12978, 26473-26474

Additional Designation of Two Individuals Pursuant to
Executive Order 13224, 26475-26476

Health and Human Services Department

See Centers for Disease Control and Prevention
See Children and Families Administration

See Food and Drug Administration

Homeland Security Department

See Coast Guard

See Federal Emergency Management Agency

See U.S. Citizenship and Immigration Services

See U.S. Immigration and Customs Enforcement
NOTICES

Quadrennial Homeland Security Report, 26409—-26410

Housing and Urban Development Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26420-26422

Interior Department
See Fish and Wildlife Service
See National Park Service

Internal Revenue Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26476-26480

Meetings:

Area 1 Taxpayer Advocacy Panel (Including States of
New York, Connecticut, Massachusetts, Rhode
Island, New Hampshire, Vermont and Maine),
26482—26483



Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/ Contents

Area 2 Taxpayer Advocacy Panel (Including States of
Delaware, North Carolina, South Carolina, et al.),
26483—-26484

Area 3 Taxpayer Advocacy Panel (Including States of
Florida, Georgia, Alabama, et al.), 26482

Area 4 Taxpayer Advocacy Panel (Including States of
Nlinois, Indiana, Kentucky, Michigan, et al.), 26483

Area 5 Taxpayer Advocacy Panel (including the states of
Towa, Kansas, Minnesota, Missouri et al.), 26482

Area 6 Taxpayer Advocacy Panel (Including States of
Arizona, Colorado, Idaho, Montana, et al.), 26481—
26482

Area 7 Taxpayer Advocacy Panel (Including States of
Alaska, California, Hawaii, and Nevada), 26482

Taxpayer Advocacy Panel Earned Income Tax Credit
Issue Committee, 26481

Taxpayer Advocacy Panel Joint Committee, 26481

Taxpayer Advocacy Panel Multi-Lingual Initiatives Issue
Committee, 26483

Taxpayer Advocacy Panel Notice Improvement Issue
Committee, 26483

Taxpayer Advocacy Panel Small Business/Self Employed
Issue Committee, 26480

Taxpayer Advocacy Panel Tax Forms and Publications
Issue Committee, 26484

Taxpayer Advocacy Panel Taxpayer Assistance Center
Committee, 26484

Taxpayer Advocacy Panel Volunteer Income Tax
Assistance Issue Committee, 26481

International Trade Administration
NOTICES
Antidumping:
Brake Rotors from the People’s Republic of China, 26371—
26373
Commodity Matchbooks from India, 26366—-26371
Pasta from Turkey, 26373—-26374
District Export Council Nomination Opportunity, 26374

Justice Department
NOTICES
Consent Decrees:
United States et al. v. Cyprus Tohono Corp., 26424—
26425
United States v. City Of Lebanon, NH, 26425

Labor Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26425-26427

Maritime Administration

NOTICES

Administrative Waiver of the Coastwise Trade Laws:
DOANE VICTORY, 26457

Millennium Challenge Corporation
NOTICES
Meetings; Sunshine Act, 26427

National Foundation on the Arts and the Humanities

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26427-26428

National Highway Traffic Safety Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26457-26458

National Oceanic and Atmospheric Administration
NOTICES
Meetings:

New England Fishery Management Council, 26374-26375

National Park Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26422-26423
National Register of Historic Places:
Notification of Pending Nominations and Related
Actions, 26424
Weekly Listing of Historic Properties, 26423-26424

National Science Foundation
NOTICES
Meetings:
Proposal Review Panel for Chemistry, 26428

Navy Department
NOTICES
Donation Availability:
Test Craft Ex-SEA SHADOW (IX 529) and the Hughes
Mining Barge (HMB-1), 26375-26377
Record Of Decision:
Laurelwood Housing Area Access, Naval Weapons
Station Earle Colts Neck, NJ, 26378-26379

Nuclear Regulatory Commission

RULES

List of Approved Spent Fuel Storage Casks; HI-STORM 100
Revision 6, 26285—-26288

PROPOSED RULES

List of Approved Spent Fuel Storage Casks; HI-STORM 100
Revision 6, 26310-26312

Regulatory Guide 1.84, Revision 35, and Regulatory Guide
1.147, Revision 16, 26303-26310

NOTICES

Biweekly Notice; Applications and Amendments to Facility
Operating Licenses Involving No Significant Hazards
Considerations, 26428—26440

Draft Regulatory Guides; Issuance, Availability, 26440—
26442

Meetings:

Advisory Committee on Reactor Safeguards, 26442

Personnel Management Office

PROPOSED RULES

Changes in Federal Employees Dental and Vision Insurance
Program, 26302—-26303

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26442-26443

Pipeline and Hazardous Materials Safety Administration
NOTICES
Hazardous Materials:
International Atomic Energy Agency Regulations for the
Safe Transport of Radioactive Materials, 26460—
26461

Rural Housing Service

NOTICES

Funds Availabilty; Section 533 Housing Preservation Grants
(Fiscal Year 2009); Correction, 26365—26366



VI Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/ Contents

Securities and Exchange Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26444
Public Company Accounting Oversight Board:
Order Approving Proposed Amendment to Board Rules
Relating to Inspections, 26444—26445
Self-Regulatory Organizations; Proposed Rule Changes:
Chicago Board Options Exchange, Inc., 26447-26449
NASDAQ OMX BX, Inc., 26445-26447
National Stock Exchange, Inc., 26453—-26454
New York Stock Exchange LLC, 26454—-26456
NYSE Alternext US LLC, 26449-26451
NYSE Arca, Inc., 26451-26453

Small Business Administration
NOTICES
Disaster Declarations:
Georgia, 26443-26444
Tennessee, 26443

State Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26456
Meetings:
Overseas Security Advisory Council (OSAC), 26456
Review of Foreign Terrorist Organization Designation:
Kahane Chai, 26456—26457

Surface Transportation Board
NOTICES
Discontinuance of Trackage Rights Exemption:
Dakota, Minnesota & Eastern Railroad Corp.; Worth and
Cerro Gordo Counties, IA, and Freeborn County, MN,
26459

Tennessee Valley Authority
NOTICES
Meetings; Sunshine Act, 26484—26485

Thrift Supervision Office

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26478

Transportation Department
See Federal Aviation Administration

See Federal Highway Administration

See Federal Motor Carrier Safety Administration

See Maritime Administration

See National Highway Traffic Safety Administration

See Pipeline and Hazardous Materials Safety
Administration

See Surface Transportation Board

Treasury Department

See Foreign Assets Control Office
See Internal Revenue Service

See Thrift Supervision Office

U.S. Citizenship and Immigration Services

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26410-26415, 26418

U.S. Immigration and Customs Enforcement

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26415-26418

Veterans Affairs Department
NOTICES
Privacy Act; Systems of Records, 26485

Separate Parts In This Issue

Part Il
Interior Department, Fish and Wildlife Service, 26488—
26510

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR
Proposed Rules:

14 CFR
39 (2 documents) ........... 26288,
26291
Proposed Rules:
39 (4 documents) ........... 26312,
26315, 26317, 26322

33 CFR
117 (6 documents) ......... 26293,
26294, 26295, 26296

165 e 26297
Proposed Rules:
100 26326
110 e 26328
47 CFR
73 (2 documents) ........... 26299,
26300
T4 26300
Proposed Rules:
T 26329
50 CFR



26281

Rules and Regulations

Federal Register
Vol. 74, No. 104

Tuesday, June 2, 2009

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AB99
Common Crop Insurance Regulations,

Cabbage Crop Insurance Provisions;
Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulation which
was published February 26, 2009. The
regulation pertains to the insurance of
cabbage.

DATES: Effective Date: June 2, 2009.

FOR FURTHER INFORMATION CONTACT: Erin
Albright, Risk Management Specialist,
Product Management, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, Beacon
Facility, Stop 0812, Room 421, P.O. Box
419205, Kansas City, MO 64141-6205,
telephone (816) 926— 7730.

SUPPLEMENTARY INFORMATION:
Background

The final regulation that is the subject
of this correction converted the cabbage
pilot crop insurance program to a
permanent crop insurance regulation to
be used in conjunction with the
Common Crop Insurance Policy Basic
Provisions for ease of use and
consistency of terms. It was published
February, 26, 2009 (74 FR 8705-8713).

Need for Correction

As published, the final regulation
contained an error which may prove to
be misleading and needs to be clarified.
Section 12(c) of the Cabbage Crop
Insurance Provisions mistakenly
included a reference to section 14(a)(3)

(Your Duties) of the Basic Provisions.
This specific reference to section
14(a)(3) (Your Duties) of the Basic
Provisions should have been referenced
in section 12(e) of the Cabbage Crop
Insurance Provisions. The correct
reference in section 12(c) of the Cabbage
Crop Insurance Provisions should be to
the provisions contained in section 14
of the Basic Provisions.

List of Subjects in 7 CFR Part 457

Crop insurance, Cabbage, Reporting
and recordkeeping requirements.

Correction of Publication

m Accordingly, 7 CFR part 457 is
corrected as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1) and 1506(p).

§457.171 [Amended]

m 2. Amend §457.171 as follows:
m a. In section 12(c) by removing the
phrase “(a)(3) (Your Duties)”’; and
m b. In section 12(e) by removing the
phrase “section 14” and adding the
phrase “section 14(a)(3)(Your Duties)”
in its place.

Signed in Washington, DG, on May 21,
2009.
William J. Murphy,
Acting Manager, Federal Crop Insurance
Corporation.
[FR Doc. E9—-12708 Filed 6—1-09; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1467
RIN 0578-AA47

Wetlands Reserve Program

AGENCY: Natural Resources
Conservation Service and Commodity
Credit Corporation, United States
Department of Agriculture.

ACTION: Interim final rule; amendment
with reopening of public comment.

SUMMARY: The Natural Resources
Conservation Service (NRCS) published
in the Federal Register of January 15,

2009, an interim final rule with request
for comment amending the program
regulations for the Wetlands Reserve
Program (WRP) to incorporate
programmatic changes authorized by the
Food, Conservation, and Energy Act of
2008 (2008 Act). The January 15, 2009
interim final rule changed the nature
and scope of the agreement NRCS enters
into with the landowner under a WRP
easement in a manner which could
interfere with the restoration efforts of
some lands enrolled in the program.
Since the change to the program was not
necessitated by the 2008 Act, this
amendment to the January 15, 2009
interim final rule revises these
provisions to further the practical
administration of the program
consistent with the WRP statute. This
amendment re-opens the public
comment period for the interim final
rule, as amended, for an additional 30
days.

DATES: Effective Date: The rule is
effective June 2, 2009.

Comment Date: Submit comments on
or before July 2, 2009. In addition, the
comment period for the WRP Interim
Final Rule published on January 15,
2009 (74 FR 2317) is hereby re-opened
and comments must be received on or
before July 2, 2009.

ADDRESSES: You may send comments
(identified by Docket Number NRCS—
IFR-08013) using any of the following
methods:

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
comments electronically.

e Mail: Easements Programs Division,
Department of Agriculture, Natural
Resources Conservation Service,
Wetlands Reserve Program Comments,
Room 6819 South Building,
Washington, DC 20013.

e Fax:(202) 720-9689

e Hand Delivery: USDA South
Building, 1400 Independence Avenue,
SW., Room 6819, Washington, DC 20250
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please ask the guard at the entrance to
the South Building to call (202) 720—
4527 in order to be escorted into the
building.

e This interim final rule may be
accessed via Internet. Users can access
the NRCS homepage at http://
www.nres.usda.gov/; select the Farm
Bill link from the menu; select the
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Interim final link from beneath the Final
and Interim Final Rules Index title.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA TARGET
Center at: (202) 720-2600 (voice and
TDD).

FOR FURTHER INFORMATION CONTACT:
Director, Easement Programs Division,
Department of Agriculture, Natural
Resources Conservation Service, Room
6819, P.O. Box 2890, Washington, DC
20013-2890; Phone: (202) 720-1854;
Fax: (202) 720-9689; or e-mail:
wrp2008@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Regulatory Certifications
Executive Order 12866

The Office of Management and Budget
reviewed the January 15, 2009 interim
final rule and determined that it was an
economically significant regulatory
action since it results in an annual effect
on the economy of $100 million or
more. Pursuant to Executive Order
12866, NRCS conducted a cost-benefit
analysis of the potential impacts
associated with the interim final rule for
WRP published in the Federal Register
on January 15, 2009. The provisions of
this interim final rule do not alter the
analysis that was originally prepared.
The administrative record is available
for public inspection in Room 5831
USDA South Office Building, 1400
Independence Avenue, SW.,
Washington, DC. A copy of the analysis
is available upon request from the
Director, Easement Programs Division,
Natural Resources Conservation Service,
Room 6819 South Building,
Washington, DC 20250-2890 or
electronically at: http://
www.nrcs.usda.gov/programs/wrp/
under the Program Information title.

Regulatory Flexibility Act.

The Regulatory Flexibility Act is not
applicable to this interim final rule
because the Commodity Credit
Corporation (CCC) is not required by 5
U.S.C. 553, or by any other provision of
law, to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Environmental Analysis

A programmatic environmental
assessment has been prepared in
association with the interim final
rulemaking published on January 15,
2009. The provisions of this interim
final rule do not alter the assessment
and the findings that were originally
prepared. The analysis has determined
that there will not be a significant

impact to the human environment and
as a result, an Environmental Impact
Statement is not required to be prepared
(40 CFR part 1508.13). NRCS has
extended the public comment period for
the Environmental Analysis (EA) and
Finding of No Significant Impact
(FONSI) until July 2, 2009. A copy of
the EA and FONSI may be obtained
from the following Web site: http://
www.nres.usda.gov/programs/
Env_Assess/. A hard copy may also be
requested from the following contact
and address: National Environmental
Coordinator, Natural Resources
Conservation Service, Ecological
Sciences Division, 1400 Independence
Ave., SW., Washington, DC 20250.
Comments from the public should be
specific and reference that comments
provided are on the EA and FONSI.
Public comment may be submitted by
any of the following means: (1) E-mail
comments to NEPA2008@wdc.usda.gov,
(2) e-mail to e-gov Web site http://
www.regulations.gov, or (3) written
comments to: National Environmental
Coordinator, Natural Resources
Conservation Service, Ecological
Sciences Division, 1400 Independence
Ave., SW., Washington, DC 20250.

Civil Rights Impact Analysis

NRCS has determined through a Civil
Rights Impact Analysis that the issuance
of the interim final rule published on
January 15, 2009, disclosed no
disproportionately adverse impacts for
minorities, women, or persons with
disabilities. The provisions of this
interim final rule do not alter the
analysis that was originally prepared.
Copies of the Civil Rights Impact
Analysis are available, and may be
obtained from the Director, Easement
Programs Division, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, DC 20013-2890, or
electronically at http://
www.nres.usda.gov/programs/WRP.

Paperwork Reduction Act

Section 2904 of the 2008 Act requires
that the implementation of this
provision be carried out without regard
to the Paperwork Reduction Act,
chapter 35 of title 44, United States
Code. Therefore, NRCS is not reporting
recordkeeping or estimated paperwork
burden associated with this amendment
or the January 15, 2009 interim final
rule.

Government Paperwork Elimination Act

NRCS is committed to compliance
with the Government Paperwork
Elimination Act and the Freedom to E-
File Act, which require government
agencies in general and NRCS in

particular, to provide the public the
option of submitting information or
transacting business electronically to
the maximum extent possible.

Executive Order 12988

This interim final rule has been
reviewed in accordance with Executive
Order 12988, Civil Justice Reform. The
provisions of this interim final rule are
not retroactive and preempt State and
local laws to the extent that such laws
are inconsistent with this interim final
rule. Before an action may be brought in
a Federal court of competent
jurisdiction, the administrative appeal
rights afforded persons at 7 CFR parts
11, 614, and 780 must be exhausted.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

Pursuant to section 304 of the Federal
Crop Insurance Reform Act of 1994
(Pub. L. 103—-354), NRCS classified this
rule as non-major. Therefore, a risk
analysis was not conducted.

Unfunded Mandates Reform Act of 1995

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), USDA assessed the effects
of this interim final rule on State, local,
Tribal Governments, and the public.
This rule does not compel the
expenditure of $100 million or more by
any State, local, Tribal Governments, or
anyone in the private sector; therefore,
a statement under section 202 of the
Unfunded Mandates Reform Act of 1995
is not required.

Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA)

The January 15, 2009, interim final
rule was a major rule as defined by
Section 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This interim final rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based companies to compete in
domestic and export markets. The
provisions of this interim final rule do
not alter the original determination
under SBREFA. However, section
2904(c) of the 2008 Act requires that the
Secretary use the authority in section
808(2) of title 5, United States Code,
which allows an agency to forego
SBREFA’s usual 60-day Congressional
Review delay of the effective date of a
major regulation if the agency finds that
there is a good cause to do so. NRCS
hereby determines that it has good cause
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to do so in order to meet the
Congressional intent to have the
conservation programs authorized or
amended by Title II in effect as soon as
possible. Accordingly, this rule is
effective upon filing for public
inspection by the Office of the Federal
Register.

Executive Order 13132

E.O. 13132 requires NRCS to develop
an accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” E.O. 13132 defines the
term ‘‘Policies that have federalism
implications” to include regulations
that have ““substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.” Under E.O.
13132, NRCS may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or NRCS consults
with State and local officials early in the
process of developing the proposed
regulation. NRCS shows sensitivity to
federalism concerns by requiring the
State Conservationist to meet with and
provide opportunities for involvement
of State and local governments through
the State Technical Committee. The
interim final rule published on January
15, 2009, will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in E.O.
13132. The provisions of this interim
final rule do not alter this
determination. Thus, the Executive
Order does not apply to this rule.

Executive Order 13175

This interim final rule has been
reviewed in accordance with Executive
Order 13175, Consultation and
Coordination with Tribal Governments.
NRCS has assessed the impact of this
interim final rule on Tribal
Governments and has concluded that
this rule will not have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Discussion of Program

Background

This Amendment is effective on the
date published in the Federal Register.
The WRP is a voluntary program that
provides assistance to eligible
landowners to restore and protect
wetlands. The 2008 Act made several
program changes to WRP
implementation which NRCS
incorporated into the January 15, 2009,
interim final rule. However, NRCS made
other changes to the program in the
interim final rule that were not
necessitated by the 2008 Act
amendments. In particular, the January
15, 2009, interim final rule revised the
nature of the relationship that NRCS
and a landowner have in regards to the
restoration and management of lands
enrolled in the program.

The interim final rule introduced
several new provisions that place a
landowner in violation of the easement
if a landowner either fails to complete
the restoration activities on the
easement or if the landowner transfers
the property to a person or entity that
is ineligible to receive payment or
unwilling to complete the restoration
activities. The preamble discussion
explained that this policy will create
situations where NRCS expends funds
for the enrollment and acquisition of an
easement, but is not able to restore such
enrolled lands because of subsequent
actions or inactions taken by the
landowner. Furthermore, the interim
final rule specified that, as a violation
of the easement, NRCS has the right to
have the easement remain in force and
to seek a refund of any payments made
in furtherance of the enrollment.
However, the easement lands will
remain unrestored, and therefore not
meet the basic purpose of the program.

After further review, NRCS has
determined that the authority provided
under the WRP statute is broad enough
to avoid this result by allowing the
parties at the time of enrollment to agree
to the method of restoration completion.
Specifically, the purpose of WRP is for
NRCS to assist landowners with the
restoration, enhancement, and
protection of the wetlands on their
property through the purchase of an
easement; the cost-sharing of practices
and activities; and the management,
monitoring, and enforcement of the
easement area in accordance with the
easement terms and conditions. The
WRP statute provides discretion for: (1)
NRCS to include terms and conditions
in the WRP deed with the landowner
which further the practical
administration of the program; and (2)
NRCS to enter into an agreement with

the landowner for the implementation
of the Wetland Reserves Plan of
Operation (WRPO). The types of
violation situations described above can
be avoided if NRCS and the landowner
agree, at the time of enrollment, that
under the terms of the deed, NRCS may
restore, protect, enhance, maintain, and
manage activities on the easement area
by providing cost-share assistance
directly to the landowner, or as
determined necessary by NRCS, through
another person or entity.

NRCS interprets the authority and
discretion provided under 16 USC
3837d(b) to allow NRCS to make such
payments to restore and maintain the
easement area. In particular, 16 USC
3838d(b) provides that NRCS may make
payments to others without “regard to
any other provision of law” and in a
manner NRCS “determines is fair and
reasonable.” In this way, NRCS is able
to ensure that all properties enrolled in
WREP are able to be restored as
contemplated by the WRP statute
despite events subsequent to
enrollment.

NRCS remains subject to the statutory
limitations regarding the level of cost-
share assistance payments that can be
made, whether such assistance is made
directly to the landowner or through
another person or entity. Therefore, for
30-year easements, NRCS may not
provide more than 75 percent of the cost
of establishing or installing conservation
practices or activities specified in the
WRPO.

Accordingly, NRCS is amending the
January 15, 2009, interim final rule to
maintain the efficient working
relationship between NRCS and
landowners enrolled in the program and
ensure that the Federal conservation
investment is protected. NRCS is adding
language to § 1467.4 and § 1467.7 to
clarify the scope of the agreement
between NRCS and the landowner
entered into at the time of enrollment.
NRCS is also removing language in
§1467.7(c)(1) and § 1467.10(e) that
established the basis for determining a
landowner in violation and recoupment
of costs if the land subject to an
easement was sold to an ineligible
landowner prior to completion of the
restoration practices.

Additionally, NRCS is making a
correction to the eligibility criteria
related to closed basin lakes and
potholes at § 1467.4(e)(5). The IFR
established that the depth of 6.5 feet
would be determined at the time of
enrollment. Water depths vary
throughout the year and from year to
year due to the dynamic aspects related
to flooding in these systems. Since the
time of enrollment is when NRCS is



26284 Federal Register/Vol.

74, No. 104/ Tuesday, June 2, 2009/Rules and Regulations

taking the administrative action
regarding the signing of documents
rather than assessing site conditions,
NRCS determined that the time of
enrollment is not the appropriate stage
in the process for determining water
depth eligibility. Therefore, NRCS is
removing the clause related to ““at the
time of enrollment” from § 1467.4(e)(5).
NRCS will base its determination
concerning eligibility as soon as
practicable after receiving the
landowner application and prior to
enrollment.

NRCS is taking this opportunity to
notify the public of its continued
dedication to proactive restoration of
lands enrolled in WRP. In the January
15, 2009, interim final rule, NRCS
added language to § 1467.12, “the
WRPO Development,” to affirm its
dedication to the adoption of more
proactive restoration and enhancement
practices: “Specifically, the WRPO will
consider and address, to the extent
practicable, the on-site alternations and
the off-site watershed conditions that
adversely impact the hydrology and
associated wildlife and wetland
functions and values.”

NRCS believes that the long-term cost-
effectiveness of its wetland restoration
and management efforts requires that
greater investment be made in the initial
implementation of practices that create
the appropriate conditions for wetland
flora and fauna to thrive. For example,
NRCS incorporates micro-topography
into restoration practices to mimic the
oxbows of flooding and to disrupt the
establishment of noxious weeds. NRCS
designs longer slope lengths on its
berms to increase the amount of shallow
water available to shorebirds and to
minimize damage to the berm from
flood overflow. These practices may
cost more than plugging a ditch or
breaking known locations of drainage
tile, but are necessary to reduce long-
term management headaches and to
realize the WRP purposes of maximizing
wildlife and wetland functions and
values. NRCS believes that quality
restoration efforts result in more fully
meeting WRP statutory intent,
increasing landowner satisfaction, and
benefitting local communities from
increased sources of recreational
income.

List of Subjects in 7 CFR Part 1467

Administrative practice and
procedure, Agriculture, Soil
conservation, Wetlands, and Wetland
protection.

m For the reasons stated in the preamble,
the CCC amends part 1467 of Title 7 of

the Code of Federal Regulations as set
forth below:

m 1. The authority citation for part 1467
continues to read as follows:

Authority: 16 U.S.C. 3837 et seq.

m 2. Section 1467.4 is amended by
revising paragraph (a)(2) and (e)(5) to
read as follows:

§1467.4 Program requirements.

(a] * * %

(2) To participate in WRP, a
landowner must agree to the
implementation of a WRPO, the effect of
which is to restore, protect, enhance,
maintain, and manage the hydrologic
conditions of inundation or saturation
of the soil, native vegetation, and
natural topography of eligible lands.
NRCS may provide cost-share assistance
through a restoration cost-share
agreement or an easement restoration
agreement for the conservation practices
and activities that promote the
restoration, protection, enhancement,
maintenance, and management of
wetland functions and values. For
easement transactions, NRCS may
implement such conservation practices
and activities through an agreement
with the landowner, a contract with a
vendor, or a cooperative agreement with
a cooperating entity. Specific
restoration, protection, enhancement,
maintenance, and management actions
may be undertaken by the landowner,
NRCS, or other designee.

e * k%

(5) Land under paragraph (e)(3)(ii)(B)
of this section may be considered for
enrollment into 30-year easements if it
meets the criteria under paragraph (e)(3)
of this section, it is located in the Prairie
Pothole Region as defined under
§ 1467.3 of this part, and the size of the
parcel offered for enrollment is a
minimum of 20 contiguous acres. Such
land meets the requirement of
likelihood of successful restoration only
if the soils are hydric and the depth of
water is 6.5 feet or less.

* * * * *

m 3. Section 1467.7 is amended by
revising paragraph (c)(1), redesignating
paragraph (d) as paragraph (e), adding a
new paragraph (d) to read as follows:

§1467.7 Enroliment process.
* * * * *

(c) Acceptance and effect of offer of
enrollment. (1) Easement. For
applications requesting enrollment
through an easement, an option
agreement to purchase will be presented
by NRCS to the landowner, which will
describe the easement area; the
easement compensation amount; the

easement terms and conditions; and
other terms and conditions for
participation that may be required by
NRCS as appropriate. The landowner
accepts enrollment in the WRP by
signing the option agreement to
purchase. NRCS will continue with
easement acquisition activities after the
property has been enrolled.

* * * * *

(d) Restoration responsibility and the
scope of enrollment. (1) The enrollment
document establishes the terms of
enrollment consistent with the terms
and conditions of this part, and
identifies the:

(i) Scope of the agreement between
NRCS and the landowner;

(i) Basis for NRCS to obligate funds;
and

(iii) Nature and method through
which NRCS will provide WRP
technical and financial assistance to the
landowner.

(2) The option agreement to purchase
between NRCS and the landowner
under the easement option constitutes
the agreement for:

(i) Granting an easement on the
enrolled land as set forth under
§1467.11;

(ii) Implementing a WRPO which
provides for the restoration and
protection of the functions and values of
wetlands;

(iii) Recording the easement in
accordance with applicable State law;
and

(iv) Ensuring the title to the easement
is superior to the rights of all others,
except for exceptions to the title that are
deemed acceptable by NRCS.

(3) The terms of the easement
identified in paragraph (d)(2)(i) of this
section includes the landowner’s
agreement to the implementation of a
WRPO identified in paragraph (d)(2)(ii)
of this section. In particular, the
easement deed identifies that NRCS has
the right to enter the easement area to
undertake, on a cost-share basis with the
landowner or other entity, any activities
to restore, protect, manage, maintain,
enhance, and monitor the wetland and
other natural values of the easement
area.

(4) At the time NRCS enters into an
agreement to purchase, NRCS agrees,
subject to paragraph (e) of this section,
to acquire and provide for restoration of

the land enrolled into the program.
* * * * *

§1467.10 [Amended]

W 4. Section 1467.10 is amended by
removing paragraph (e).

m 5. Section 1467.11 is amended by
removing paragraphs (a)(5) and (b)(4),
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and by revising paragraphs (a)(2)(iv) and
(b)(2)(iii) to read as follows:

§1467.11 Easement and 30-year contract
participation requirements.

(a) * *x %

(2) * x %

(iv) The right to restore, protect,
enhance, maintain, and manage

activities on the easement area.
* * * * *

(b) E

(2) * x %

(iii) The right to restore, protect,
enhance, maintain, and manage
activities on the enrolled area.

* * * * *

m 6. Section 1467.12 is amended by
adding a new sentence at the end of
paragraph (b) to read as follows:

§1467.12 The WRPO development.
* * * * *

(b) * * * NRCS will review, revise,
and supplement the WRPO as needed
throughout the duration of the
enrollment to ensure that program goals

are fully and effectively achieved.

Signed this 26th day of May 2009, in
Washington, DC.
Virginia (Ginger) L. Murphy,
Acting Vice President, Commodity Credit
Corporation and Acting Chief, Natural
Resources Conservation Service.

[FR Doc. E9-12680 Filed 6—1-09; 8:45 am]|
BILLING CODE 3410-16-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-Al60
[NRC-2009-0132]

List of Approved Spent Fuel Storage
Casks: HI-STORM 100 Revision 6

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the Holtec International HI-
STORM 100 dry cask storage system
listing within the “List of Approved
Spent Fuel Storage Casks” to include
Amendment No. 6 to Certificate of
Compliance (CoC) Number 1014.
Amendment No. 6 will modify the CoC
to add instrument tube tie rods used for
pressurized water reactor 15x15 and
17x17 fuel lattices, for both intact and
damaged fuel assemblies, to the

approved contents of the MPC-24,
MPC-24E, MPC-24EF, MPC-32, and
MPC-32F models; and to correct legacy
editorial issues in Appendices A and B
Technical Specifications.

DATES: The final rule is effective August
17, 2009, unless significant adverse
comments are received by July 2, 2009.
A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. If the
rule is withdrawn, timely notice will be
published in the Federal Register.
ADDRESSES: You can access publicly
available documents related to this
document using the following methods:

Federal e-Rulemaking Portal: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
[NRC-2009-0132]. Address questions
about NRC dockets to Carol Gallagher
301-492-3668; e-mail
Carol.Gallagher@nrc.gov.

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Public
File Area O—1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR Reference staff at 1-800-397—4209,
301-415-4737 or by e-mail to
pdr.resource@nrc.gov. An electronic
copy of the proposed Certificate of
Compliance (CoC), technical
specifications (TS), and preliminary
safety evaluation report (SER) can be
found under ADAMS Package Number
ML090290140.

CoC No. 1014, the TS, the preliminary
SER, and the environmental assessment
are available for inspection at the NRC
PDR, Public File Area O-1F21, One
White Flint North, 11555 Rockville
Pike, Rockville, MD. Single copies of
these documents may be obtained from
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—

6219, e-mail
Jayne.McCausland@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that “[t]he Secretary
[of the Department of Energy (DOE)]
shall establish a demonstration program,
in cooperation with the private sector,
for the dry storage of spent nuclear fuel
at civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[t]he
Commission shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 218(a) for
use at the site of any civilian nuclear
power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a
general license by publishing a final
rule in 10 CFR Part 72, which added a
new Subpart K within 10 CFR Part 72,
entitled “General License for Storage of
Spent Fuel at Power Reactor Sites” (55
FR 29181; July 18, 1990). This rule also
established a new Subpart L within 10
CFR Part 72, entitled “Approval of
Spent Fuel Storage Casks,” which
contains procedures and criteria for
obtaining NRC approval of spent fuel
storage cask designs. The NRC
subsequently issued a final rule on May
1, 2000 (65 FR 25241), that approved the
HI-STORM 100 cask system design and
added it to the list of NRC-approved
cask designs in 10 CFR 72.214 as CoC
No. 1014.

Discussion

On April 15, 2008, and as
supplemented August 1, November 17,
and November 26, 2008, the certificate
holder, Holtec International (Holtec),
submitted an application to the NRC
that requested an amendment to CoC
No. 1014. The amendment included
changes to add instrument tube tie rods
used for pressurized water reactor 15x15
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and 17x17 fuel lattices, for both intact
and damaged fuel assemblies, to the
approved contents of the MPC-24,
MPC-24E, MPC-24EF, MPC-32, and
MPGC-32F models; and to correct legacy
editorial issues in Appendices A and B
of the TS. As documented in the SER,
the NRC staff performed a detailed
safety evaluation of the proposed CoC
amendment request and found that an
acceptable safety margin is maintained.
In addition, the NRC staff has
determined that there continues to be
reasonable assurance that public health
and safety and the environment will be
adequately protected.

This direct final rule revises the HI-
STORM 100 cask system listing in 10
CFR 72.214 by adding Amendment No.
6 to CoC No. 1014. The amendment
consists of the changes described above,
as set forth in the revised CoC and TS.
The particular TS which are changed
are identified in the SER.

The amended HI-STORM 100 cask
design, when used under the conditions
specified in the CoC, the TS, and NRC
regulations, will meet the requirements
of Part 72; thus, adequate protection of
public health and safety will continue to
be ensured. When this direct final rule
becomes effective, persons who hold a
general license under 10 CFR 72.210
may load spent nuclear fuel into HI-
STORM 100 casks that meet the criteria
of Amendment No. 6 to CoC No. 1014
under 10 CFR 72.212.

Discussion of Amendments by Section

Section 72.214 List of approved
spent fuel storage casks.

Certificate No. 1014 is revised by
adding the effective date of Amendment
No. 6.

Procedural Background

This rule is limited to the changes
contained in Amendment No. 6 to CoC
No. 1014 and does not include other
aspects of the HI-STORM 100 dry
storage cask system. The NRC is using
the “direct final rule procedure” to
issue this amendment because it
represents a limited and routine change
to an existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The amendment to the rule
will become effective on August 17,
2009. However, if the NRC receives any
significant adverse comments on this
direct final rule by July 2, 2009, then the
NRC will publish a document that
withdraws this action and will
subsequently address any comment
received in a final rule as a response to
the companion proposed rule published
elsewhere in this issue of the Federal
Register. Absent significant

modifications to the proposed revisions
requiring republication, the NRC will
not initiate a second comment period on
this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC will revise the HI-STORM 100
cask design listed in § 72.214 (List of
NRC-approved spent fuel storage cask
designs). This action does not constitute
the establishment of a standard that
contains generally applicable
requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the

provisions of Title 10 of the Code of
Federal Regulations. Although an
Agreement State may not adopt program
elements reserved to NRC, it may wish
to inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws but does
not confer regulatory authority on the
State.

Plain Language

The Presidential Memorandum,
“Plain Language in Government
Writing,” published June 10, 1998 (63
FR 31883), directed that the
Government’s documents be in clear
and accessible language. The NRC
requests comments on this direct final
rule specifically with respect to the
clarity and effectiveness of the language
used. Comments should be sent to the
address listed under the heading
ADDRESSES, above.

Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in Subpart A of 10 CFR
Part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment, and therefore, an
environmental impact statement is not
required. The NRC has prepared an
environmental assessment and, on the
basis of this environmental assessment,
has made a finding of no significant
impact. This rule will amend the CoC
for the HI-STORM 100 cask design
within the list of approved spent fuel
storage casks that power reactor
licensees can use to store spent fuel at
reactor sites under a general license.

The amendment will add instrument
tube tie rods used for pressurized water
reactor 15x15 and 17x17 fuel lattices,
for both intact and damaged fuel
assemblies, to the approved contents of
the MPC-24 and MPC-32 models; and
correct legacy editorial issues in the
Appendices A and B TS.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, Public File
Area O-1F21, One White Flint North,
11555 Rockville Pike, Rockville, MD.
Single copies of the environmental
assessment and finding of no significant
impact are available from Jayne M.
McCausland, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
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6219, e-mail
Jayne.McCausland@nrc.gov.

Paperwork Reduction Act Statement

This direct final rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
Approval Number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
Part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s CoC, and the
conditions of the general license are
met. A list of NRC-approved cask
designs is contained in 10 CFR 72.214.
On May 1, 2000 (65 FR 25241), the NRC
issued an amendment to Part 72 that
approved the HI-STORM 100 cask
design by adding it to the list of NRC-
approved cask designs in 10 CFR
72.214. On April 15, 2008, and as
supplemented August 1, November 17,
and November 26, 2008, the certificate
holder, Holtec, submitted an application
to the NRC to amend CoC No. 1014 to
add instrument tube tie rods used for
pressurized water reactor 15x15 and
17x17 fuel lattices, for both intact and
damaged fuel assemblies, to the
approved contents of the MPC-24,
MPC-24E, MPC-24EF, MPC-32, and
MPC-32F models; and to correct legacy
editorial issues in the Appendices A
and B TS.

The alternative to this action is to
withhold approval of Amendment No. 6
and to require any Part 72 general
licensee, seeking to load spent fuel into
HI-STORM 100 casks under the changes
described in Amendment No. 6, to
request an exemption from the
requirements of 10 CFR 72.212 and
72.214. Under this alternative, each
interested Part 72 licensee would have
to prepare, and the NRC would have to
review, a separate exemption request,
thereby increasing the administrative

burden upon the NRC and the costs to
each licensee.

Approval of the direct final rule is
consistent with previous NRC actions.
Further, as documented in the SER and
the environmental assessment, the
direct final rule will have no adverse
effect on public health and safety. This
direct final rule has no significant
identifiable impact or benefit on other
Government agencies. Based on this
regulatory analysis, the NRC concludes
that the requirements of the direct final
rule are commensurate with the NRC’s
responsibilities for public health and
safety and the common defense and
security. No other available alternative
is believed to be as satisfactory, and
thus, this action is recommended.

Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the NRC
certifies that this rule will not, if issued,
have a significant economic impact on
a substantial number of small entities.
This direct final rule affects only
nuclear power plant licensees and
Holtec. These entities do not fall within
the scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (10 CFR 2.810).

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 72.62) does not
apply to this direct final rule because
this amendment does not involve any
provisions that would impose backfits
as defined in 10 CFR Chapter L.
Therefore, a backfit analysis is not
required.

Congressional Review Act

Under the Congressional Review Act
of 1996, the NRC has determined that
this action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Nuclear
materials, Occupational safety and
health, Radiation protection, Reporting
and recordkeeping requirements,
Security measures, Spent fuel,
Whistleblowing.

m For the reasons set out in the

preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the

following amendments to 10 CFR Part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274,
Public Law 86-373, 73 Stat. 688, as amended
(42 U.S.C. 2021); sec. 201, as amended, 202,
206, 88 Stat. 1242, as amended, 1244, 1246
(42 U.S.C. 5841, 5842, 5846); Public Law 95—
601, sec. 10, 92 Stat. 2951 as amended by
Public Law 102—-486, sec. 7902, 106 Stat.
3123 (42 U.S.C. 5851); sec. 102, Public Law
91-190, 83 Stat. 853 (42 U.S.C. 4332); secs.
131,132, 133, 135, 137, 141, Public Law 97—
425, 96 Stat. 2229, 2230, 2232, 2241, sec. 148,
Public Law 100-203, 101 Stat. 1330-235 (42
U.S.C. 10151, 10152, 10153, 10155, 10157,
10161, 10168); sec. 1704, 112 Stat. 2750 (44
U.S.C. 3504 note); sec. 651(e), Public Law
109-58, 119 Stat. 806—10 (42 U.S.C. 2014,
2021, 2021b, 2111).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Public Law 100-203,
101 Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Public Law 97—425, 96 Stat.
2230 (42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Public Law 100—
203, 101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Public Law 97—425, 96
Stat. 2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

m 2.In §72.214, Certificate of
Compliance 1014 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.

* * * * *

Certificate Number: 1014.

Initial Certificate Effective Date: May
31, 2000.

Amendment Number 1 Effective Date:
July 15, 2002.

Amendment Number 2 Effective Date:
June 7, 2005.

Amendment Number 3 Effective Date:
May 29, 2007.

Amendment Number 4 Effective Date:
January 8, 2008.

Amendment Number 5 Effective Date:
July 14, 2008.
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Amendment Number 6 Effective Date:
August 17, 2009.

SAR Submitted by: Holtec
International.

SAR Title: Final Safety Analysis
Report for the HI-STORM 100 Cask
System.

Docket Number: 72—1014.

Certificate Expiration Date: June 1,
2020.

Model Number: HI-STORM 100.

* * * * *

Dated at Rockville, Maryland, this 7th day
of May 2009.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. E9—12619 Filed 6—1-09; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0498; Directorate
Identifier 2009-NM-065-AD; Amendment
39-15923; AD 2009-11-13]

RIN 2120-AA64

Airworthiness Directives; Learjet
Model 45 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Learjet Model 45 airplanes. For certain
airplanes, this AD requires repetitive
inspections for chafing and other
damage of the case drain tube from the
hydraulic pump case installed on the
left-hand engine, and corrective action if
necessary. This AD also requires, for all
airplanes, repetitive inspections for
discrepancies of the left engine’s nacelle
tubing, repetitive inspections for
evidence of fluid leakage within the left
engine accessory compartment, and
corrective actions if necessary. This AD
was prompted by reports of chafed
hydraulic tubes in the left-hand engine.
We are issuing this AD to detect and
correct chafed hydraulic tubes in the
left-hand engine and consequent
hydraulic tube failure and uncontrolled
loss of flammable fluid within the
engine cowling, which could result in a
fire in the engine nacelle and loss of
control of the airplane.
DATES: This AD is effective June 17,
2009.

The Director of the Federal Register
approved the incorporation by reference

of certain publications listed in the AD
as of June 17, 2009.

We must receive comments on this
AD by August 3, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Learjet, Inc., One
Learjet Way, Wichita, Kansas 67209—
2942; telephone 316—-946—2000; fax
316—-946-2220; e-mail
ac.ict@aero.bombardier.com; Internet
http://www.bombardier.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800—-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
James P. Galstad, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4135; fax (316) 946—4107.

SUPPLEMENTARY INFORMATION:
Discussion

We have received reports of chafing
found on hydraulic tubing in the left-
hand engine. Specifically, the chafing
was found on a case drain tube from the
hydraulic pump case installed on the
left-hand engine, on the lower forward
cowl latch structure on the inboard side
of the engine. Chafing was also found on
a hydraulic pressure tube, on the
hydraulic case drain tube on the left-
hand engine, and on the hydraulic
supply tube on the oil reservoir on the
left-hand engine. Chafed hydraulic

tubes in the left-hand engine and
consequent hydraulic tube failure and
uncontrolled loss of flammable fluid
within the engine cowling, if not
corrected, could result in a fire in the
engine nacelle and loss of control of the
airplane.

Relevant Service Information

We reviewed the following service
bulletins:

e Bombardier Alert Service Bulletin
A45-29-15, dated December 26, 2006.

e Bombardier Alert Service Bulletin
A40-29-03, dated December 26, 2006.

The service bulletins describe
procedures for a detailed inspection for
chafing and other damage of the case
drain tube from the hydraulic pump
case installed on the left-hand engine.
The service bulletins also describe
procedures for repositioning any tube
that has damage within certain limits
and replacing any tube that has damage
that exceeds those limits.

We have reviewed the following
temporary revisions (TRs):

e Learjet 40 Temporary Revision (TR)
71-1, dated April 28, 2009, to the
Learjet 40 Maintenance Manual MM—
105.

e Learjet 45 TR 71-1, dated April 28,
2009, to the Learjet 45 Maintenance
Manual MM-104.

The TRs describe procedures for
repetitive detailed inspections for
discrepancies, including damage to the
left engine’s nacelle tubing and
inadequate clearance between any
unsupported section of the tube or other
tubing and surrounding components.
The TRs also describe procedures for
adjusting the tubing and clamping to
achieve minimum clearance and
replacing any tube that has damage
exceeding certain limits.

We have reviewed the engine—
maintenance practices in the following
maintenance manual documents:

e Learjet 45 Maintenance Manual
MM-104, Revision 47, dated March 30,
2009, Powerplant—-Maintenance
Practices Section 71-00—-00 and Engine—
Maintenance Practices Section 71-00—
01 (for M45 airplanes).

¢ Learjet 40 Maintenance Manual
MM-105, Revision 15, dated March 30,
2009, Engine—-Maintenance Practices
Section 71-00-01 (for M40 airplanes).

The engine—maintenance practices
sections in the maintenance manuals
(MMs) describe procedures for a general
visual inspection for evidence of engine
oil, hydraulic fluid, or fuel leakage
within the left engine accessory
compartment. For airplanes on which
there is evidence of leakage, the MMs
describe procedures for removing each
plumbing clamp within the area affected
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by the service bulletins and MM TRs
identified in this AD, and cleaning and
removing all evidence of fluid leakage.
Tubing clamps that are associated with
inadequate clearance are replaced with
new clamps.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This AD requires
accomplishing the actions specified in
the service information described
previously, except as discussed below.

Differences Between the AD and the
Service Information

Although the service bulletins
provide for one-time inspections, this
AD requires that those inspections be
repeated, until a terminating action can
be accomplished to adequately address
the identified unsafe condition. This
difference has been coordinated with
the manufacturer.

Interim Action

We consider this AD interim action.
The manufacturer is currently
developing a modification that will
address the unsafe condition identified
in this AD. Once this modification is
developed, approved, and available, we
might consider additional rulemaking.

FAA’s Justification and Determination
of the Effective Date

Chafed hydraulic tubes in the left-
hand engine and consequent hydraulic
tube failure and uncontrolled loss of
flammable fluid within the engine
cowling could result in a fire in the
engine nacelle and loss of control of the
airplane. Because of our requirement to
promote safe flight of civil aircraft and
thus the critical need to ensure the
proper functioning of the affected
systems, and because of the short
compliance time involved with this
action, this AD must be issued
immediately.

Because an unsafe condition exists
that requires the immediate adoption of
this AD, we find that notice and
opportunity for prior public comment
hereon are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.

However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA-
2009-0498; Directorate Identifier 2009—
NM-065—-AD"" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-11-13 Learjet: Amendment 39-15923.
Docket No. FAA-2009-0498; Directorate
Identifier 2009-NM-065—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective June 17, 2009.

Affected ADs
(b) None.
Applicability
(c) This AD applies to Learjet Model 45

airplanes, certificated in any category, serial
numbers 45-002 through 45—-4000 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Unsafe Condition

(e) This AD results from reports of chafed
hydraulic tubes in the left-hand engine. The
Federal Aviation Administration is issuing
this AD to detect and correct chafed
hydraulic tubes in the left-hand engine and
consequent hydraulic tube failure and
uncontrolled loss of flammable fluid within
the engine cowling, which could result in a
fire in the engine nacelle and loss of control
of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections: Case Drain Tube

(g) For airplanes having serial numbers
identified in Table 1 of this AD: Within 50
flight hours after the effective date of this AD,
do a detailed inspection for chafing and other
damage of the case drain tube from the
hydraulic pump case installed on the left-
hand engine, in accordance with the
applicable service bulletin identified in Table
1 of this AD. If any damage is found, before
further flight, reposition or replace the tube,
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as applicable, in accordance with the
Accomplishment Instructions of the service
bulletin identified in Table 1 of this AD, as

applicable. Repeat the inspection thereafter
at intervals not to exceed 150 flight hours.

TABLE 1—SERVICE BULLETINS FOR INSPECTIONS

For—

Use—

Serial numbers 45-005 through 45-313 inclusive (commonly referred

to as “M45” airplanes).

Serial numbers 45-2001 through 45-2063 inclusive (commonly re-

ferred to as “M40” airplanes).

2006.

2006.

Bombardier Alert Service Bulletin A45-29-15, dated December 26,

Bombardier Alert Service Bulletin A40-29-03, dated December 26,

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface

cleaning and elaborate procedures may be
required.”

Repetitive Inspections: Nacelle Tubing

(h) Within 50 flight hours after the effective
date of this AD, do a detailed inspection for
discrepancies of the left engine’s nacelle
tubing, in accordance with the applicable
temporary revision (TR) identified in Table 2
of this AD. Discrepancies include damaged

TABLE 2—TRS FOR INSPECTIONS

tubing, and inadequate clearance between
any unsupported section of the tube or other
tubing and surrounding components. If any
discrepancy is found, before further flight,
adjust the tubing and clamping or replace the
tubing, as applicable, in accordance with the
applicable TR identified in Table 2 of this
AD. Repeat the inspection thereafter at
intervals not to exceed 150 flight hours.

For—

Use—

Serial numbers 45-2001 through 45-4000 inclusive (commonly re-

ferred to as “M40” airplanes).

Serial numbers 45-002 through 45-2000 inclusive (commonly referred

to as “M45” airplanes).

Learjet 40 TR 71-1, dated April 28, 2009, to the Learjet 40 Mainte-
nance Manual MM—-105.

Learjet 45 TR 71-1, dated April 28, 2009, to the Learjet 45 Mainte-
nance Manual MM—-104.

Concurrent Inspections: Fluid Leakage
(i) Concurrently with each inspection
required by paragraph (h) of this AD, do a
detailed inspection for evidence of engine

oil, hydraulic fluid, or fuel leakage within the
left engine accessory compartment, in
accordance with the applicable maintenance
manual section identified in Table 3 of this
AD. If there is evidence of leakage: Before

further flight, remove each plumbing clamp
within the inspection areas specified in
paragraphs (g) and (h) of this AD, and clean
and remove all evidence of fluid leakage.

TABLE 3—MAINTENANCE MANUAL SECTIONS FOR INSPECTIONS

For—

Use—

Serial numbers 45-002 through 45-2000 inclusive (commonly referred

to as “M45” airplanes).

Serial numbers 45-2001 through 45-4000 inclusive (commonly re-

ferred to as “M40” airplanes).

Section 71-00-00, “Powerplant—Maintenance Practices,” and Section
71-00-01, “Engine—Maintenance Practices,” of the Learjet 45 Main-
tenance Manual MM—-104, Revision 47, dated March 30, 2009.

Section 71-00-01, “Engine—Maintenance Practices,” of the Learjet 40
Maintenance Manual MM-105, Revision 15, dated March 30, 2009.

Additional Corrective Action for Fluid
Leakage and Inadequate Clearance

(j) If evidence of fluid leakage was found
during any inspection required by paragraph
(i) of this AD, or, if inadequate clearance was
found during any action required by
paragraph (g) or (h) of this AD: Before further
flight, replace each clamp associated with the
fluid leakage or inadequate clearance with a
new clamp, in accordance with the
applicable maintenance manual identified in
Table 3 of this AD.

Parts Installation

(k) As of the effective date of this AD, no
person may re-install, on any airplane, any

plumbing clamp that has been removed in
accordance with the requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Wichita Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to Attn: James P. Galstad,
Aerospace Engineer, Systems and Propulsion
Branch, ACE-116W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport, Wichita,
Kansas 67209; telephone (316) 946—4135; fax
(316) 946—-4107.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(m) You must use the service information
contained in Table 4 of this AD to do the
actions required by this AD, unless the AD
specifies otherwise.
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TABLE 4—MATERIAL INCORPORATED BY REFERENCE
Document Revision Date
Bombardier Alert Service Bulletin A40-29-03 Original December 26, 2006.
Bombardier Alert Service Bulletin A45-29—-15 Original December 26, 2006.
Learjet 40 Temporary Revision 71-1 to the Learjet Maintenance Manual MM-105 .................. Original .......cccoceeveenene. April 28, 2009.
Learjet 45 Temporary Revision 71-1 to the Learjet Maintenance Manual MM-104 .................. Original .....c.ccooceeeveenne. April 28, 2009.
Section 71-00-00 of the Learjet 45 Maintenance Manual MM-104 ............cccccceeee. Revision 47 . March 30, 2009.
Section 71-00-01 of the Learjet 45 Maintenance Manual MM-104 ... Revision 47 ..... March 30, 2009.
Section 71-00-01 of the Learjet 40 Maintenance Manual MM—105 ..........ccccoiiiiiiiieneniieeene Revision 15 ................ March 30, 2009.

Learjet 40 Maintenance Manual MM-105,
Revision 15, dated March 30, 2009, has the
following effective pages:

List of effective pages

Page title/description

Page number(s)

Revision number Date shown on page(s)

Maintenance Manual Title Page
Maintenance Manual Revision Highlights ...
Record of Revisions
Chapter 71 List of Effective Pages
Section 71-00-01

None shown

15
None Shown* .
None Shown* ...
None Shown*
None Shown *

March 30, 2009.
March 30, 2009.
March 30, 2009.
March 30, 2009.
December 25, 2006.

(*Only the Maintenance Manual Title Page
and Record of Revisions of Learjet 40
Maintenance Manual MM-104 have revision

level information. These pages do not have
this information.) Learjet 45 Maintenance

Manual MM—-104, Revision 47, dated March
30, 2009, has the following effective pages:

List of effective pages

Page title/description

Page number(s)

Revision number Date shown on page(s)

Maintenance Manual Title Page
Maintenance Manual Revision Highlights ...
Record of Revisions
Chapter 71 List of Effective Pages ...
Section 71-00-00
Section 71-00-01

201
201-223

47
None Shown* .
None Shown* ....
None Shown* ....
None Shown™* ....
None Shown*

March 30, 2009.
March 30, 2009.
March 30, 2009.
March 30, 2009.
April 10, 1998.
April 28, 2008.

(*Only the Maintenance Manual Title Page
and Record of Revisions of Learjet 45
Maintenance Manual MM-104 have revision
level information. These pages do not have
this information.)

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Learjet, Inc., One Learjet
Way, Wichita, Kansas 67209-2942; telephone
316—946-2000; fax 316—946—2220; e-mail
ac.ict@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on May 20,
2009.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—-12518 Filed 6—1-09; 8:45 am]
BILLING CODE 4910-13-P

McDonnell Douglas Model MD-90-30
airplanes. This AD requires installing
fuses and wire protection in certain
wing and fuel tank spars. This AD
results from fuel system reviews
conducted by the manufacturer. We are
issuing this AD to prevent possible

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-0213; Directorate
Identifier 2008—NM-224-AD; Amendment
39-15921; AD 2009-11-11]

RIN 2120-AA64
Airworthiness Directives; McDonnell
Douglas Model MD—-90-30 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

damage to the fuel level float or pressure
switch wires. Such damage could
become a potential ignition source
inside the fuel tank, and, when
combined with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

DATES: This AD is effective July 7, 2009.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD

as of July 7, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain

Long Beach, California 90846-0001;
telephone 206-544-5000, extension 2;
fax 206—-766—-5683; e-mail
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dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,

Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5262; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain McDonnell Douglas Model MD—-
90-30 airplanes. That NPRM was
published in the Federal Register on
March 10, 2009 (74 FR 10202). That
NPRM proposed to require installing
fuses and wire protection in certain
wing and fuel tank spars.

TABLE—ESTIMATED COSTS

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
15 airplanes of U.S. registry. The
following table provides the estimated
costs for U.S. operators to comply with
this AD.

Average NUurgt_)%r ?f
Action Work hours labor rate Parts Cost per product iétérec? Fleet cost
per hour airplanes
Installation, depending | 20 or 26 ....... $80 | $1,132 or $1,822 ........ $2,732 or $3,902 ........ 15 | $40,980 to $58,530.
on group.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-11-11 McDonnell Douglas:
Amendment 39-15921. Docket No.
FAA—-2009-0213; Directorate Identifier
2008—-NM-224—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective July 7, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-90-30 airplanes, certificated in

any category, excluding fuselage number
2159.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent possible
damage to the fuel level float or pressure
switch wires. Such damage could become a
potential ignition source inside the fuel tank,
and, when combined with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
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the compliance times specified, unless the
actions have already been done.

Installation

(g) Within 5 years after the effective date
of this AD, do the actions specified in
paragraph (g)(1) or (g)(2) of this AD, as
applicable, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin MD90-28-012, dated
November 19, 2008 (‘‘the service bulletin”).

(1) For Group 1 airplanes identified in the
service bulletin, install fuel level float switch
in-line fuses and wire protection in the left
and right wing forward spars and center fuel
tank forward spar, right side.

(2) For Group 2 airplanes identified in the
service bulletin, install fuel level float switch
in-line fuses and wire protection in the left
and right wing forward spars, center fuel tank
forward spar, right side, and forward
auxiliary fuel tank, right side; and install a
fuel pressure switch in-line fuse and wire
protection in the center fuel tank forward
spar, left side.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to Attn: Samuel
Lee, Aerospace Engineer, Propulsion Branch,
ANM-140L, FAA, Los Angeles ACO, 3960
Paramount Boulevard, Lakewood, California
90712—-4137; telephone (562) 627-5262; fax
(562) 627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(i) You must use Boeing Service Bulletin
MD90-28-012, dated November 19, 2008, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206—544—5000, extension 2;
fax 206—766-5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and

Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/

ibr locations.html.

Issued in Renton, Washington, on May 20,
2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—-12521 Filed 6—1—09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2009-0413]
Drawbridge Operating Regulations;

Gulf Intracoastal Waterway, Galveston,
TX

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the lveston
Causeway Railroad Bascule Bridge
across the Gulf Intracoastal Waterway,
mile 357.2 west of Harvey Locks, at
Galveston, Galveston County, Texas.
This deviation provides for the bridge to
remain closed to navigation for eight
hours with an opening at noon for the
passage of vessels. The purpose of the
closure is to replace parts on the bridge.

DATES: This deviation is effective from
7 a.m. to 3 p.m. on Tuesday, June 9,
2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2009—
0413 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG—2009-0413 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If

you have questions on this rule, call or
e-mail David M. Frank, Bridge

Administration Branch, Coast Guard;
telephone 504-671-2128, e-mail
David.M.Frank@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
Burlington Northern Railway Company
has requested a temporary deviation in
order to perform necessary maintenance
on the Conley joints of the Galveston
Causeway Railroad Bascule Bridge
across the Gulf Intracoastal Waterway,
mile 357.2 west of Harvey Locks, at
Galveston, Galveston County, Texas.
The maintenance is essential for the
continued safe operation of the railroad
bridge. This temporary deviation will
allow the bridge to remain in the closed-
to-navigation position from 7 a.m. until
3 p.m. on Tuesday, June 9, 2009. The
bridge will open for the passage of
vessels at noon for all vessels to transit
through the bridge. Currently, the draw
opens on signal for the passage of
vessels.

The bridge has a vertical clearance of
10 feet above mean high water in the
closed-to-navigation position.
Navigation at the site of the bridge
consists mainly of tows with barges and
some recreational pleasure craft. Due to
prior experience, as well as
coordination with waterway users, it
has been determined that this closure
will not have a significant effect on
these vessels. No alternate routes are
available. This closure is considered
necessary for repair of the bridge.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 18, 2009.
David M. Frank,
Bridge Administrator.
[FR Doc. E9—12783 Filed 6—1—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-0414]
Drawbridge Operation Regulation;

Houma Navigation Canal, Mile 36.0, at
Houma, Terrebonne Parish, LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.
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SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the SR 661
Swing Bridge across the Houma
Navigation Canal, mile 36.0, in Houma,
Terrebonne Parish, Louisiana. The
deviation is necessary to replace the
center pivot pier bearings of the bridge.
This deviation allows the bridge to
remain closed for 24 hours to
accomplish the work.

DATES: This deviation is effective from
6 a.m. on July 22, 2009 until 6 a.m. on
July 23, 20009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—2009—
0414 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0414 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David M. Frank, Bridge
Administration Branch, Coast Guard;
telephone 504-671-2128, e-mail
David.M.Frank@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: Louisiana
Department of Transportation and
Development (LDOTD) has requested a
temporary deviation from the operating
schedule of the State Route 661 Swing
Bridge across the Houma Navigation
Canal, mile 36.0, in Houma, Terrebonne
Parish, Louisiana. The closure is
necessary to allow for repairs to the
bridge.

Presently, the bridge operates in
accordance with 33 CFR 117.455 which
requires the draw of the bridge across
the Houma Navigation Canal at S661,
mile 36.0 at Houma, to open on signal,
except that the draw need not be opened
for the passage of vessels Monday
through Friday except holidays from 7
a.m. to 8:30 a.m., from 11:45 a.m. to
12:15 p.m., from 12:45 p.m. to 1:15 p.m.,
and 4:30 p.m. to 6 p.m. This deviation
will allow the bridge to remain in the
closed-to-navigation position from 6
a.m. on Wednesday, July 22, 2009 until
6 a.m. on Thursday, July 23, 2009.

Navigation on the waterway consists of
tugs with tows, fishing vessels and
recreational craft. Due to prior
experience and coordination with
waterway users it has been determined
that this closure will not have a
significant effect on these vessels.

The vertical clearance of the swing
bridge in the closed-to-navigation
position is 1.0 feet and unlimited in the
open-to-navigation position. An
alternate route is available through La
Carpe Bayou. During the deviation
period, LDOTD will provide
drawtenders for the State Route 661
bridge across La Carpe Bayou, mile 7.5
to open the bridge on signal; except that,
the draw need not be opened for the
passage of vessels from 7 a.m. until 8:30
a.m. and from 4:30 p.m. until 6 p.m. At
the end of the deviation period the La
Carpe Bayou bridge will return to its
operating schedule in accordance with
33 CFR 117.461. As this work is
proposed during hurricane season, if
any storms are in the Gulf of Mexico,
the work may be postponed and
rescheduled.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 18, 2009.
David M. Frank,
Bridge Administrator.
[FR Doc. E9-12782 Filed 6—-1-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-0347]

Drawbridge Operation Regulation;
Sacramento River, Sacramento, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Tower
Drawbridge across the Sacramento
River, mile 59.0, at Sacramento, CA. The
deviation is necessary to allow
participants from the Metropolitan Car
Club to cross the bridge, in a police
escorted motorcade. This deviation
allows the bridge to remain in the
closed-to-navigation position during the
motorcade.

DATES: This deviation is effective from
1:30 p.m. through 2:30 p.m. on June 26,
2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2009—
0347 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG—2009-0347 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, e-mail
David.H.Sulouff@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: Caltrans
requested a temporary change to the
operation of the Tower Drawbridge,
mile 59.0, Sacramento River, at
Sacramento, CA. The Tower Drawbridge
navigation span provides a vertical
clearance of 30 feet above Mean High
Water in the closed-to-navigation
position. The draw opens on signal from
May 1 through October 31 from 6 a.m.
to 10 p.m. and from November 1
through April 30 from 9 a.m. to 5 p.m.
At all other times the draw shall open
on signal if at least four hours notice is
given, as required by 33 CFR 117.189.
Navigation on the waterway is
commercial and recreational.

The drawspan will be secured in the
closed-to-navigation position from 1:30
p-m. through 2:30 p.m. on June 26, 2009
to allow participants from the
Metropolitan Car Club to cross the
bridge, in a police escorted motorcade.
This temporary deviation has been
coordinated with waterway users. There
are no scheduled river boat cruises or
anticipated levee maintenance during
this deviation period. No objections to
the proposed temporary deviation were
raised.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In the event of an emergency the
drawspan can be opened with 10
minutes advance notice.
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In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 14, 2009.

P.F. Zukuntft,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. E9-12786 Filed 6—1-09; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG—2009-0378]

RIN 1625-AA09

Drawbridge Operation Regulations;
Curtis Creek, Baltimore, MD

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the
Pennington Avenue Bridge, at mile 0.9,
across Curtis Creek in Baltimore, MD.
This deviation is necessary to facilitate
mechanical repairs to the bridge. Under
this temporary deviation, the
drawbridge may remain in the closed
position during the deviation period.

DATES: This deviation is effective from
7 a.m. on July 20, 2009, to 8 p.m. on
August 31, 2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2009—
0378 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0378 in the Docket ID box,
processing Enter, and then clicking on
the item in the Docket ID box. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Bill H. Brazier, Bridge
Management Specialist, Fifth Coast
Guard District, telephone (757) 398—

6422, e-mail Bill. H.Brazier@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
(202) 366—9826

SUPPLEMENTARY INFORMATION: The
Maryland State Highway
Administration (MSHA), who owns and
operates this double-leaf bascule
drawbridge, has requested a temporary
deviation from the current operating
regulations set forth in 33 CFR 117.5
and 33 CFR 117.557 to facilitate
mechanical repairs.

The Pennington Avenue Bridge, a lift-
type drawbridge, has a vertical
clearance in the closed position to
vessels of 38 feet, above mean high
water. Vessels may pass underneath the
bridge while the bridge is in the closed
position.

Under this temporary deviation, the
drawbridge will provide partial
openings of the lift spans for vessels.
The MSHA will repair a cracked
trunnion bearing on the southwest leaf
of the lift span. To facilitate repairs,
MSHA must immobilize half of the
drawbridge spans to single-leaf
operation each day, beginning 7 a.m. on
July 20, 2009, until 8 p.m. on August 31,
2009. While not under repair, the
opposite connecting spans on the north
side will continue to open for vessels.

The Coast Guard will inform the users
of the waterway through our Local and
Broadcast Notices to Mariners of the
opening restrictions of the draw span to
minimize transiting delays caused by
the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 11, 2009.

Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. E9—-12785 Filed 6—1-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2009-0376]
Drawbridge Operation Regulations;
Raritan River, Perth Amboy, NJ

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the NJTRO
Bridge, across the Raritan River, mile
0.5, at Perth Amboy, New Jersey. Under
this temporary deviation the draw may
remain in the closed position for seven
hours on two days to facilitate rail
maintenance. Vessels that can pass
under the draw without an opening may
do so at all times. This deviation is
necessary to facilitate scheduled bridge
maintenance.

DATES: This deviation is effective from
9 a.m. on June 12, 2009 through 4 p.m.
on June 23, 2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2009—
0376 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0376 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Joe Arca, Project Officer,
First Coast Guard District, at (212) 668—
7165 joe.arca@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operation, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

The NJTRO Bridge, across the Raritan
River, mile 0.5, at Perth Amboy, New
Jersey, has a vertical clearance in the
closed position of 8 feet at mean high
water and 13 feet at mean low water.
The existing regulations are listed at 33
CFR 117.747.

The owner of the bridge, New Jersey
Transit Rail Operations (NJTRO),
requested a temporary deviation to
facilitate scheduled rail maintenance at
the bridge.

In order to perform the bridge
maintenance the bridge must remain in
the closed position.

Under this temporary deviation the
NJTRO Bridge across the Raritan River,
mile 0.5, at Perth Amboy, New Jersey,
need not open for the passage of vessel
traffic between 9 a.m. and 4 p.m. on
June 12 and June 15, 2009. In the event
inclement weather prevents the bridge
maintenance from being performed on
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the above dates then work may be
performed on either June 19 or June 23,
2009.

Vessels that can pass under the draw
without a bridge opening may do so at
all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 13, 2009.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E9—12784 Filed 6—-1-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2009-0315]

Drawbridge Operation Regulations;
Gulf Intracoastal Waterway, St.
Petersburg Beach and South
Pasadena, FL

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, Seventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Pinellas
Bayway Structure “C’” and Corey
Causeway (SR 693) Bridges across the
Gulf Intracoastal Waterway, miles 114
and 117.7, at St. Petersburg Beach, and
South Pasadena, FL. This deviation will
test a change to the drawbridge
operation schedules to determine
whether a permanent change to the
schedule is needed. This deviation will
allow both drawbridges to operate on a
twice an hour schedule during the day.
This deviation may be terminated/
cancelled at any time via a Broadcast
Notice to Mariners.

DATES: This deviation is effective from
May 14, 2009, through 7 p.m. on May
31, 2009. Comments should be
submitted by June 10, 2009.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2009-0315 using any
one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov.

2. Fax: 202—493-2251.

3. Mail: Docket Management Facility
(M=30), U.S. Department of

Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

4. Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these methods. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this test
deviation, call Michael Lieberum,
Bridge Branch at 305—415-6744. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this action by submitting comments and
related materials. All comments
received will be posted, without change,
to http://www.regulations.gov and will
include any personal information you
have provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2008-1225),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert “USCG—

2009-0315" in the Docket ID box, press
Enter, and then click on the balloon
shape in the Actions column. If you
submit submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert USCG—
2009-0315 in the Docket ID box, press
Enter, and then click on the item in the
Docket ID column. You may visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act, system of records notice regarding
our public dockets in the January 17,
2008 issue of the Federal Register (73
FR 3316).

Background and Purpose

The Pinellas Bayway Structure “C”
bridge has a vertical clearance of 25 feet
in the closed position and the Corey
Causeway bridge has a vertical
clearance of 23 feet in the closed
position.

Under the current operating
regulations at 33 CFR 117.287(e), the
draw of the Pinellas Bayway Structure
“C” bridge, mile 114, at St. Petersburg
Beach shall open on signal; except that
from 7 a.m. to 7 p.m., the draw need
open only on the hour, twenty minutes
past the hour, and forty minutes past the
hour. Per 33 CFR 117.287(f), the draw of
the Corey Causeway (SR 693) bridge,
mile 117.7 at South Pasadena, shall
open on signal; except that, from 8 a.m.
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to 7 p.m. Monday through Friday, and
10 a.m. to 7 p.m. Saturdays and
Sundays and Federal holidays, the draw
need to open only on the hour, twenty
minutes after the hour, and forty
minutes after the hour.

The local mayor has requested that
the Coast Guard evaluate a twice an
hour schedule. The Florida Department
of Transportation, the bridge owner, has
a concern related to the length of time
during bridge openings on the weekends
due to the accumulation of vessels
between openings which may directly
impact vehicle traffic. For this reason,
FDOT will be monitoring the traffic flow
through the area during this test and
may recommend that the test be
terminated at any point that vehicle
traffic patterns show a detriment rather
than an improvement in traffic flow.
This test may have a minor impact on
vessel traffic as there will be two
openings an hour rather than three
during these same time periods.

This deviation will start on the date
signed and will continue until 7 p.m. on
May 31, 2009, unless otherwise
terminated/cancelled due to heavier
than normal traffic patterns. The
Pinellas Bayway Structure “C” will
open on demand except that from 7 a.m.
to 7 p.m. the bridge will open on the
hour and half-hour and Corey Causeway
bridges will open on demand except
that from 7 a.m. to 7 p.m. the bridge will
open on the quarter and three-quarter
hour, seven days a week. Vessels that
may pass under the bridges without an
opening may do so at any time. Public
vessels of the United States and tugs
with tows must be passed at any time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: 14 May 2009.

R.S. Branham,

Rear Admiral, U.S. Coast Guard Commander,
Seventh Coast Guard District.

[FR Doc. E9-12822 Filed 6—1-09; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2009-0424]
RIN 1625-AA00

Safety Zone: F/V PATRIOT,
Massachusetts Bay, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is creating a
temporary safety zone surrounding the
sunken fishing vessel PATRIOT located
approximately 17 miles northeast of
Scituate, Massachusetts in
Massachusetts Bay. The safety zone is in
effect while the vessel remains on the
sea floor and subsequently re-floated
during salvage operations. The safety
zone will then move with the vessel
until the PATRIOT is safely moored.
This action is necessary to ensure that
vessels are not endangered by
conducting dredging, diving, anchoring,
fishing or other activities while the
PATRIOT sits on the sea floor. This
action is also necessary to assist in
providing a safe work environment for
those conducting the salvage operation.
This temporary rulemaking is needed to
protect the environment, the
commercial fishing industry, salvage
operators and the general public from
potential hazards associated with the
sunken vessel and from potential
hazards associated with the salvage of
the vessel.

DATES: This rule is effective from May
20, 2009 through June 10, 2009.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2009—
0424 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG—-2009-0424 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the following location: the Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Chief Eldridge
McFadden, U.S. Coast Guard, Sector
Boston, Waterways Management

Division, telephone 617-223-5160, e-
mail Eldridge.C.McFadden@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because initial
immediate action was needed to protect
the public from the hazards posed by an
unknown underwater object located in
Massachusetts Bay. This object was later
identified as the F/V PATRIOT, located
in approximately 95 feet of water 17
miles northeast of Scituate,
Massachusetts. This rule replaces the
existing safety zone set to May 20, 2009,
to ensure, to the extent practicable, the
immediate, continued protections for
the environment, the commercial
fishing industry, salvage operators and
the general public from the potential
hazards associated with the salvage of
the F/V PATRIOT. The loss of the F/V
PATRIOT created significant interest in
the local fishing community and
considerable media interest. Salvage of
the F/V PATRIOT has the potential of
attracting a variety of on-lookers who
may be searching for unanswered
questions or are just curious; operations
also have the potential of generating
considerable media interest. An
uncontrolled gathering of vessels
surrounding the location of salvage
operations has the potential of creating
an unsafe work environment during
salvage operations. It would be contrary
to the public interest for the existing
safety zone to lapse on the eve of such
operations.

For the same reason, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

On January 3, 2009, the F/V
PATRIOT, a 54-foot steel-hull boat, sank
with the loss of two crewmembers
onboard. The vessel was reported to
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have an estimated 5,000 gallons of fuel
onboard. There were no survivors and
the exact position of the vessel was not
immediately known. On January 8,
2009, the Coast Guard established a
temporary safety zone around a reported
underwater object believed to be the
F/V PATRIOT, located in Massachusetts
Bay approximately 17 miles northeast of
Scituate, Massachusetts, in position
42°24'27.34” N., 70°27°17.23” W.

On January 23, 2009, underwater
exploratory operations with
photographic equipment confirmed that
the object was the F/V PATRIOT. The
owners of the vessel intend to conduct
dive and salvage operations on the
vessel. The Coast Guard is
implementing this safety zone to
surround the F/V PATRIOT and the
salvage equipment transporting it from
its current resting place to its future
berth.

Discussion of Rule

This regulation creates a temporary
safety zone around the F/V PATRIOT
currently located in Massachusetts Bay,
Massachusetts, 17 miles northeast of
Scituate, Massachusetts. The safety zone
will protect the vessel until it is
salvaged and subsequently transported
to the shore, at which time the safety
zone will no longer be enforced. This
regulation is necessary to allow the
owners of the F/V PATRIOT to safely
conduct salvage operations and
transport the vessel to shore. This safety
zone is in place to protect the public
from the hazards associated with a
salvage operation. The zone extends for
500 yards, in all directions, from the
F/V PATRIOT, currently in approximate
position 42°24’27.34” N, 70°2717.23”
W. Once F/V PATRIOT has been re-
floated, the safety zone shall remain in
effect, reduce in size to 50 yards and
move with the vessel until the vessel is
safely moored.

This action is intended to prohibit
vessels and persons from entering,
transiting, anchoring, diving, dredging,
dumping, fishing, trawling, laying cable,
or conducting salvage operations in this
zone except as authorized by the Coast
Guard Captain of the Port Boston,
Massachusetts. Public notifications
about this safety zone will be made
through broadcast and local notice to
mariners. Marine traffic may transit
safely in surrounding areas, but are
restricted from entering the area
delineated above.

The Captain of the Port anticipates
minimal negative impact on vessel
traffic due to the limited area and
duration covered by this safety zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This regulation is not significant
regulatory action as it encompasses a
sunken fishing vessel and the
immediate area surrounding it.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit, anchor, or
fish in a portion of the waterway
covered by the safety zone. This rule
will not have a significant impact on a
substantial number of small entities for
the following reasons: The area this rule
is affecting is very small and there is
plenty of water in the area for vessels to
transit around.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
particiFate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The

Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.
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Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human

environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.), of the Instruction. This rule
involves a temporary safety zone which
may last longer than a week and is not
an emergency situation. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add temporary § 165.T01-0424, to
read as follows:

§165.T01-0424 Safety Zone: F/V PATRIOT,
Massachusetts Bay, MA.

(a) Location. The following area is a
safety zone: All navigable waters, from
surface to bottom, of Massachusetts Bay
within a 500-yard radius of the F/V
PATRIOT while located in its currently
approximate position of 42°24’27” N,
070°27°17” W. When the vessel is re-
floated during salvage operations, the
safety zone will reduce to a 50-yard
radius and move with the F/V PATRIOT
until safely moored.

(b) Definitions. The following
definition applies to this section:
Designated representative means any
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and federal law
enforcement vessels who have been
authorized to act on the behalf of the
Captain of the Port Boston.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) In accordance with the general
regulations in § 165.23 of this part, all
vessels and persons are prohibited from
entering the safety zone without
permission from the Captain of the Port
Boston. In addition, all vessels and
persons are prohibited from anchoring,
diving, dredging, dumping, fishing,
trawling, laying cable, or conducting

salvage operations in this zone except as
authorized by the Coast Guard Captain
of the Port Boston.

(3) All persons and vessels shall
comply with the Coast Guard Captain of
the Port Boston or designated
representative.

(4) Upon being hailed by a U.S. Coast
Guard vessel or designated
representative by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed.

(5) Persons desiring to enter the safety
zone may request permission from the
Captain of the Port Boston via VHF
Channel 16 or via telephone at (617)
223-3201.

(d) Enforcement Period. This rule will
be enforced from May 20, 2009, until
midnight June 10, 2009.

Dated: May 20, 2009.
John N. Healey,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. E9—12706 Filed 6-1-09; 8:45 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1119; MB Docket No. 09-46; RM-
11524]

Television Broadcasting Services;
Buffalo, NY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by New
York Television, Inc., the licensee of
station WNYO-DT, requesting the
substitution of DTV channel 49 for its
assigned post-transition DTV channel 34
at Buffalo, New York.

DATES: This rule is effective June 2,
2009.

FOR FURTHER INFORMATION CONTACT:
David J. Brown, Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 0946,
adopted May 20, 2009, and released
May 21, 2009. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
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will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under New York, is amended by adding
DTV channel 49 and removing DTV
channel 34 at Buffalo.

Federal Communications Commaission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—12833 Filed 6—-1-09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 09-1099; MB Docket No. 08-102; RM-
11439]

Television Broadcasting Services;
South Bend, IN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by LeSEA
Broadcasting of South Bend, Inc., the
licensee of WHME-DT, to substitute
DTV channel 46 for its assigned post-
transition DTV channel 48 at South
Bend, Indiana.

DATES: This rule is effective June 2,
2009.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 08-102,
adopted May 18, 2009, and released
May 20, 2009. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fce504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—-13. In addition,
therefore, it does not contain any
information collection burden ‘‘for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.
m For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Indiana, is amended by adding
DTV channel 46 and removing DTV
channel 48 at South Bend.

Federal Communications Commaission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—-12838 Filed 6—1-09; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 74
[MB Docket No. 08-253; FCC 09-36]

Replacement Digital Television
Translator Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of six months,
the information collection requirement
associated with a previously published
rule document, and that this rule will
take effect on June 19, 2009. On May 20,
2009, the Commission published the
summary document of the Report and
Order, In the Matter of Amendment of
Parts 73 and 74 of the Commission’s
Rules to Establish Rules for
Replacement Digital Low Power
Television Translator Stations, MB
Docket No. 08-253, FCC 09-36. The
Ordering Clause of the Report and Order
stated that the Commission would
publish notification in the Federal
Register announcing when OMB
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approval for this rule section which
contains an information collection
requirement has been received and
when the revised rule will take effect.
This notice is consistent with the
statement in the Report and Order.

DATES: The effective date for
§74.787(a)(5)(i), added at 74 FR 23650,
May 20, 2009, is June 19, 2009.

FOR FURTHER INFORMATION CONTACT: For
additional information, please contact
Shaun Maher, Shaun.Maher@fcc.gov, of
the Media Bureau, Video Division, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This
document announces that, on May 21,
2009, OMB approved, for a period of six
months, the information collection
requirement contained in
§74.787(a)(5)() of the rules. The
Commission publishes this notice to
announce the effective date of this rule.
If you have any comments on the
burden estimates listed below, or how
the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street, SW., Washington, DC 20554.
Please include OMB Control Numbers,
3060-0027 and 3060-0029, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
PRA@fcc.gov. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418—-0530 (voice), (202)
418-0432 (TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the Commission is notifying the public
that it received OMB approval on May
21, 2009, for the information collection
requirement contained in the
Commission’s rules at 47 CFR
73.787(a)(5)(1).

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection
of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a valid OMB Control Number.

The OMB Control Number is 3060—
1086 and the total annual reporting
burdens and costs for respondents for
this information collection are as
follows:

OMB Control Numbers: 3060—1086.

OMB Approval Date: May 21, 2009.

Expiration Date: November 30, 2009.

Title: Section 74.786, Digital Channel
Assignments; Section 74.787, Digital
Licensing; Section 74.790, Permissible
Service of Digital TV Translator and
LPTV Stations; Section 74.794, Digital
Emissions, and Section 74.796,
Modification of Digital Transmission
Systems and Analog Transmission
Systems for Digital Operation.

Form Number: Not applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for
profit entities; Not for profit institutions;
State, local or Tribal government.

Number of Respondents/Responses:
8,533 respondents; 34,790 responses.

Estimated Hours per Response: 0.50—
4 hours.

Frequency of Response:
Recordkeeping requirement; One-time
reporting requirement; Third party
disclosure requirement.

Total Annual Burden: 55,542 hours.

Total Annual Cost: $95,767,200.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is contained in Section 301 of the
Communications Act of 1934, as
amended.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Act Assessment: No impact(s).

Needs and Uses: On May 8, 2009, the
Commission adopted the Report and
Order, In the Matter of Amendments of
Parts 73 and 74 of the Commission’s
Rules to Establish Rules for
Replacement Digital Low Power
Television Translator Stations; MB
Docket No. 08-253, FCC 09-36 (released
May 8, 2009). In this Report and Order,
the Commission created a new
“replacement” digital television
translator service to permit full-service
television stations to continue to
provide service to viewers within their
analog coverage areas who have lost
service as a result of those stations’
digital transition. Replacement digital
translators can be licensed solely on
digital television channels 2 through 51
and with secondary frequency status.

Unlike other television translator
licenses, the replacement digital
television translator license will be
associated with the full-service station’s
main license and will have the same
four letter call sign as its associated
main station. As a result, a replacement
digital television translator license may
not be separately assigned or transferred
and will be renewed or assigned along
with the full-service station’s main
license. Almost all other rules
associated with television translator
stations are applied to replacement
digital television translators.

Moreover, the Report and Order
adopts an information collection
requirement contained in 47 CFR
74.787(a)(5)(i). 47 CFR 74.787(a)(5)(i)
states that an application for a
replacement digital television translator
may be filed by a full-service television
station that can demonstrate that a
portion of its analog service area will
not be served by its full, post-transition
digital facilities. The service area of the
replacement digital television
translators shall be limited to only a
demonstrated loss area. However, an
applicant for a replacement digital
television translator may propose a de
minimis expansion of its full-service
pre-transition analog service area upon
demonstrating that it is necessary to
replace its post-transition analog loss
area.

Congress has mandated that after June
12, 2009, full-power television
broadcast stations must transmit only in
digital signals, and may no longer
transmit analog signals. Therefore, this
collection of information will allow full-
power DTV stations to use replacement
digital television translators to meet
their statutory responsibilities and begin
operations on their final, post-transition
(digital) channels by their construction
deadlines. Replacement digital
television translators will provide DTV
broadcasters with an important tool for
providing optimum signal coverage to
their pre-transition analog viewers. For
some broadcasters, replacement digital
television translators may offer the only
option for continuing to provide over-
the-air service to pre-transition analog
viewers.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E9—12836 Filed 6—1—09; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 894
RIN 3206—-AL78

Changes in the Federal Employees
Dental and Vision Insurance Program

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule.

SUMMARY: The U. S. Office of Personnel
Management (OPM) is issuing proposed
regulations on changes in the Federal
Employees Dental and Vision Insurance
Program (FEDVIP). We are amending the
regulations to authorize retroactive
enrollment changes when an enrollee
has lost his or her spouse through death
or divorce or the enrollee’s last eligible
child dies, marries, or reaches age 22.
We are also amending the regulations to
add that an individual may enroll 31
days before the enrollee or an eligible
family member loses other dental and/
or vision coverage. We are also
amending the regulations to clarify the
reference to excluded positions in 5
U.S.C. 8901(1). We are also including in
the regulations certain Senate restaurant
employees who are employees of the
Architect of the Capitol as individuals
who are eligible to elect to continue
enrollment in FEDVIP if they are
eligible and elect to continue their
retirement coverage.

DATES: OPM must receive comments on
or before August 3, 2009.

ADDRESSES: Send written comments to
Nataya I. Battle, Senior Policy Analyst,
Employee and Family Support Policy,
Strategic Human Resources Policy
Division, Office of Personnel
Management, 1900 E Street, NW.,
Washington, DC 20415-3666; or deliver
to OPM, Room 3415, 1900 E Street,
NW., Washington, DC or FAX to (202)
606—-0036.

Comments may also be sent through
the Federal eRulemaking Portal at:
http://www.regulations.gov. All
submissions received through the Portal

must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Nataya Battle, (202) 606—1874, or e-mail
at nataya.battle@opm.gov.
SUPPLEMENTARY INFORMATION:

Background

On December 23, 2004, Public Law
108-496, 118 Stat. 4001, was signed into
law. This law established a dental
benefits and vision benefits program for
Federal employees, annuitants, and
their eligible family members. The first
effective date of coverage was December
31, 2006. The existing regulations allow
an enrollment change based on a
Qualifying Life Event (QLE) only when
the enrollee requests it during the
period beginning 31 days before the
QLE and ending 60 days after the QLE.
The change in enrollment is effective
the first day of the first pay period
following the date of the request. If the
enrollee has no more eligible family
members and he or she misses the 60-
day time limit, there is no provision that
will allow for the change in enrollment
to be made retroactive to the first day of
the first pay period following the date
the family member lost eligibility.
Enrollees are being forced to pay for a
family enrollment or a self plus one
enrollment even though their family
members are deceased or no longer
eligible for coverage, until the next
Open Season opportunity to change
enrollment. This amendment will lift
the deadline by which such an enrollee
must change his or her enrollment and
will allow the enrollment change to take
effect retroactively when the enrollee
has a self plus one enrollment and his
or her family member dies or loses
eligibility, through divorce or when the
dependent child marries or reaches age
22. This amendment will also allow
retroactive enrollment changes from a
family enrollment that includes two
family members to a self plus one
enrollment if one of the family members
loses eligibility (i.e., when there is a
death or divorce, or when a dependent
child marries or reaches age 22).

When an eligible family member loses
dental or vision coverage, the existing
regulations allow the enrollee to
increase his or her type of enrollment
during the period beginning 31 days
before the event and ending 60 days
after the event. However, the regulations

allow an employee who is not enrolled,
and who loses his or her other dental or
vision coverage, to enroll within 60 days
after the event. This amendment will
correct this inconsistency and allow an
employee who loses other dental or
vision coverage to enroll from 31 days
before until 60 days after the event.

The existing regulations (5 CFR
894.302) state that excluded positions
are described in 5 U.S.C. 8901(1)(I). This
amendment will clarify that excluded
positions are described in 5 U.S.C.
8901(1)(i), (ii), (iii), and (iv).

Public Law 110-279, enacted July 17,
2008, provides for certain Federal
employee benefits to be continued for
certain employees of the Senate
Restaurants after the operations of the
Senate Restaurants are contracted to be
performed by a private business
concern. The law provides that a Senate
Restaurants employee, who is an
employee of the Architect of the Capitol
on the date of enactment and who
accepts employment by the private
business concern as part of the
transition, may elect to continue Federal
benefits during continuous employment
with the business concern. We are
revising the FEDVIP regulations to
address continuation of coverage for
these individuals.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation only affects
dental and vision benefits of Federal
employees and annuitants.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles, and
responsibilities of State, local, or Tribal
governments.

List of Subjects in 5 CFR Part 894

Administrative practice and
procedure, Employee benefit plans,
Government employees, Reporting and
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recordkeeping requirements,
Retirement.

John Berry,
Director, U.S. Office of Personnel
Management.

Accordingly, OPM is amending 5 CFR
part 894 as follows:

PART 894—FEDERAL EMPLOYEES
DENTAL AND VISION PROGRAM

1. The authority citation for part 894
is revised to read as follows:

Authority: 5 U.S.C. 8962; 5 U.S.C. 8992;
subpart C also issued under sec. 1 of Public
Law 110-279, 122 Stat. 2604.

Subpart C—Eligibility
2. Revise §894.301 to read as follows

§894.301
FEDVIP?

You are eligible if—

(a) You meet the definition of
employee in 5 U.S.C. 8901(1), unless
you are in an excluded position;

(b) You are an employee of the United
States Postal Service or the District of
Columbia courts;

(c)(1) You were employed by the
Architect of the Capitol as a Senate
Restaurants employee the day before the
food services operations of the Senate
Restaurants were transferred to a private
business concern; and

(2) You accepted employment by the
business concern and elected to
continue your Federal retirement
benefits and your FEDVIP coverage. You
continue to be eligible for FEDVIP
coverage as long as you remain
employed by the business concern or its
SUCCEesSOr.

3. Revise § 894.302 introductory text
to read as follows:

Am | eligible to enroll in the

§894.302 What is an excluded position?
Excluded positions are described in 5
U.S.C. 8901(1)(i), (ii), (iii), and (iv) and
5 CFR 890.102(c), except that employees
of the United States Postal Service and
District of Columbia courts are not

excluded positions.
* * * * *

Subpart E—Enroliment and Changing
Enroliment

4. Revise § 894.501(d) to read as
follows:

§894.501 When may | enroll?

(d) From 31 days before you or an
eligible family member loses other
dental/vision coverage to 60 days after
a QLE that allows you to enroll.

5. Revise §894.510(c) and (d) to read
as follows:

§894.510 When may | decrease my type of
enrollment?

* * * * *

(c)(1) Except as provided in paragraph
(c)(2) of this section, you may decrease
your type of enrollment only during the
period beginning 31 days before your
QLE and ending 60 days after your QLE.

(2) You may make any of the
following enrollment changes at any
time beginning 31 days before a QLE
listed in § 894.511(a):

(i) A decrease in your self plus one
enrollment;

(ii) A decrease in your self and family
enrollment to a self plus one
enrollment, when you have only one
remaining eligible family member; or

(iii) A decrease in your self and family
enrollment to a self only enrollment,
when you have no remaining eligible
family members.

(d)(1) Except as provided in paragraph
(d)(2) of this section, your change in
enrollment is effective the first day of
the first pay period following the one in
which you make the change.

(2) If you are making an enrollment
change described in paragraph (c)(2) of
this section, your change in enrollment
is effective on the first day of the first
pay period following the QLE on which

the enrollment change is based.
* * * * *

[FR Doc. E9-12617 Filed 6-1-09; 8:45 am]
BILLING CODE 6325-39-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AI37
[NRC 2009-0014]

Incorporation by Reference of
Regulatory Guide 1.84, Revision 35,
and Regulatory Guide 1.147, Revision
16, Into 10 CFR 50.55a

AGENCY: Nuclear Regulatory
Commission (NRC).

ACTION: Proposed rule.

SUMMARY: The NRC is proposing to
amend its regulations to incorporate by
reference the latest revisions of two
regulatory guides (RG) that would
approve new and revised code cases
published by the American Society of
Mechanical Engineers (ASME). These
are RG 1.84, “Design, Fabrication, and
Materials Code Case Acceptability,
ASME Section III,” Revision 35, and RG
1.147, “Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1,” Revision 16. This action

would allow the use of the code cases
listed in these RGs as alternatives to
requirements in the ASME Boiler and
Pressure Vessel (BPV) Code regarding
the construction and inservice
inspection (ISI) of nuclear power plant
components. Concurrent with this
action, the NRC is publishing a notice
of the issuance and availability of the
RGs in the Federal Register.

DATES: Submit comments by August 17,
2009. Comments received after this date
will be considered if it is practical to do
so, but the Commission is able to ensure
consideration only of comments
received on or before this date.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include the number RN 3150—
AI37 in the subject line of your
comments. Comments submitted in
writing or in electronic form will be
made available for public inspection.
Because your comments will not be
edited to remove any identifying or
contact information, the NRC cautions
you against including any information
in your submission that you do not want
to be publicly disclosed.

Federal e Rulemaking Portal: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2009-0014. Address questions
about NRC dockets to Carol Gallagher at
301-492-3668, e-mail
Carol.Gallager@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, Attn:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

Publicly available documents related
to this rulemaking, including comments,
may be viewed electronically on the
public computers located at the NRC’s
Public Document Room (PDR), O1-F21,
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852. The
PDR reproduction contractor will copy
documents for a fee.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/reading-rm/
adams.html. From this site, the public
can gain entry into ADAMS, which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
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located in ADAMS, contact the PDR
Reference staff at 800-397—4209, 301—
415-4737, or by e-mail to
pdr.resource@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Manash K. Bagchi or L. M. Padovan,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001, telephone
301—415-2905, e-mail
Manash.Bagchi@nrc.gov, or 301-415—
1423, e-mail Mark.Padovan@nrc.gov.
SUPPLEMENTARY INFORMATION:

Background

The ASME develops and publishes
the ASME BPV Code, which contains
requirements for the design,
construction, and ISI of nuclear power
plant components, and the Code for
Operation and Maintenance of Nuclear
Power Plants (OM Code), which
contains requirements for inservice
testing (IST) of nuclear power plant
components. In response to BPV and
OM Code user requests, the ASME
develops ASME Code Cases which
provide alternatives to BPV and OM
Code requirements under special
circumstances.

The NRC approves and/or mandates
the use of the ASME BPV and OM Code
in 10 CFR 50.55a through the process of
incorporation by reference. As such,
each provision of the ASME Codes
incorporated by reference into, and
mandated by, §50.55a constitutes a
legally-binding NRC requirement
imposed by rule. As noted above, ASME
Code Cases, for the most part, represent
alternative approaches for complying
with provisions of the ASME BPV and
OM Codes. Accordingly, the NRC
periodically amends § 50.55 to
incorporate by reference NRC RGs
listing approved ASME Code Cases
which may be used as alternatives to the
BPV Code and the OM Code. See 68 FR
40469 (July 8, 2003).

This rulemaking is the latest in a
series of rulemakings which incorporate

by reference new versions of several
RGs identifying new and revised ?
ASME Code Cases which are approved
for use, either unconditionally or with
conditions. In developing these RGs, the
NRC staff reviews ASME BPV and OM
Code Cases, determines the
acceptability of each Code Case, and
publishes its findings in RGs. The RGs
are revised periodically as new code
cases are published by the ASME. The
NRC incorporates by reference the RGs
listing acceptable and conditionally
acceptable ASME Code Cases into 10
CFR 50.55a. Currently, NRC RG 1.84,
Revision 34, “Design, Fabrication, and
Materials Code Case Acceptability,
ASME Section III;” RG 1.147, Revision
15, “Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1;” and RG 1.192, “Operation
and Maintenance Code Case
Acceptability, ASME OM Code,” are
incorporated into the NRC’s regulations
at 10 CFR 50.55a, Codes and standards.

Description of NRC Approval of New
and Amended ASME Code Cases

This proposed rule would incorporate
by reference the latest revisions of the
NRC RGs that list acceptable and
conditionally acceptable ASME BPV
Code Cases. RG 1.84, Revision 35, Draft
Regulatory Guide (DG) 1191, would
supersede the incorporation by
reference of Revision 34; and RG 1.147,
Revision 16, DG 1192, would supersede
the incorporation by reference of
Revision 15. RG 1192 dated June 2003
would not be revised because there have
been no new OM Code Cases published
by the ASME since the last NRC staff
review.

The ASME Code Cases which are the
subject of this rulemaking are the new
revised Section Il and Section XI Code
Cases listed in Supplements 2 through
11 to the 2004 BPV Code, and
Supplement 0 published with the 2007
Edition of the BPV Code (Supplement 0
also serves as Supplement 12 to the

TABLE 1

2004 Edition) of the code. The NRC
follows a three step process to
determine acceptability of new and
revised ASME Code Cases and the need
for conditions on the uses of these Code
Cases. This process was employed in
the review of the ASME Code Cases
which are the subject of this proposed
rule. First, NRC staff actively
participates with other ASME
committee members with full
involvement in discussions and
technical debates in the development of
new and revised code cases. This
includes a technical justification in
support of each new or revised code
case. Second, the NRC committee
representatives distribute the code case
and technical justification to other
cognizant NRC staff to ensure an
adequate technical review. Finally, the
proposed NRC position on each code
case is reviewed and approved by NRC
management as part of the rulemaking
amending 10 CFR 50.55a to incorporate
by reference new revisions of the RGs
listing the relevant ASME Code Cases
and conditions on their use. This
regulatory process, when considered
together with the ASME’s own process
for development and approval of ASME
Code Cases, provides reasonable
assurances that the NRC approves for
use only those new and revised ASME
Code Cases (with conditions as
necessary) which provide reasonable
assurance of adequate protection to
public health and safety and which do
not have significant adverse impacts on
the environment.

Code Cases Approved Unconditionally
for Use

The NRC concluded, in accordance
with the process for review of ASME
Code Cases, that each of the ASME Code
Cases listed in Table 1 is technically
adequate and consistent with current
NRC regulations.

Code case No. Supplement

Title

Section Il

1 ASME Code Cases can be categorized as one of
one of two types: new and revised. A new Code
Case provides for the first time an alternative to
specific ASME Code provisions or addresses a new

need. A revised Code Case is a revision
(modification) to an existing Code Case to address,
for example, technological advancements in
examination techniques or to address NRC

4 | Special Type 403 Modified Forgings or Bars, Class and CS, Section Ill, Division 1.

12 | Metal Containment Shell Buckling Design Methods, Class MC, Section Ill, Division 1.

3 | Alternative postweld heat treatment (PWHT) Time at Temperature for P-No. 5A or P-No. 5B Group 1
Material, Classes 1, 2, and 3 Section Ill, Division 1.

3 | Ni-Cr-Mo Alloy Unified Numbering System (UNS) N06022) Weld Construction to 800 °F, Section lll, Divi-
sion 1.

conditions imposed in one of the regulatory guides
which have been incorporated by reference into 10
CFR 50.55a.
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TABLE 1—Continued

Code case No. Supplement Title
N—699 ....ccoovveiieeenn 8 | Use of Titanium Grade 2 (UNS R50400) Tube and Bar, and Grade 1 (UNS R50250) Plate and Sheet for
Class 1 Construction, Section I, Division 1.
N=725 .o 4 | Design Stress Values for UNS N06690 With Minimum Specified Yield Strength of 35 Ksi (240 Mpa),
Classes 2 and 3 Components, Section Ill, Division 1.
N=727 i 9 | Dissimilar Welding Using Continuous Drive Friction Welding for Reactor Vessel Control Rod Drive Mecha-
nism (CRDM)/Control Element Drive Mechanism (CEDM) Nozzle to Flange/Adapter Welds, Class 1,
Section lll, Division 1.
N=732 ., 5 | Magnetic Particle Examination of Forgings for Construction, Section IlI, Division 1.
N=736 ..o, 8 | Use UNS S32050 Welded and Seamless Pipe and Tubing, Forgings, and Plates Conforming to SA-249/
SA-249M, SA-479/SA-479M, and SA-240/SA-240M, and Grade CK35MN Castings Conforming to
ASTM A 743-03 for Construction of Class 1, 2, and 3 Components, Section Ill, Division 1.
N-738 .o 6 | NDE of Full Penetration Butt Welds in Class 2 Supports, Section Ill, Division 1.
N=741 e, 7 | Use of 22Cr-5Ni-3Mo-N (Alloy UNS S32205 Austenitic/Ferritic Duplex Stainless Steel) Forgings, Plate,
Welded and Seamless Pipe Tubing, and Fittings to SA-182, SA-240, SA-789, A 790-04a, SA-815,
Classes 2 and 3, Section lll, Division 1.
N-744 ..o 11 | Use of Metric Units Boiler and Pressure Vessel Code, Section Ill, Division 1.
N=746 ....ccoeviriiien. 8 | Use of 46Fe-24Ni-21Cr-6Mo-Cu-N (UNS N08367) Bolting Materials for Class 2 and 3 Components, Sec-
tion 11, Division 1.
N=756 ..cocieeieiieeen. 12 | Alternative Rules for Acceptability for Class 1 Valves, nominal pipe size (NPS) diameter nominelle (DN
25) and Smaller with Non-Welded End Connections Other than Flanges, Section llI, Division Il
N=759 .. 11 | Alternative Rules for Determining Allowable External Pressure and Compressive Stresses for Cylinders,
Cones, Spheres, and Formed Heads, Section I, Division 1.
Section XI
7 | Pipe Specific Evaluation Procedures and Acceptance Criteria for Flaws in Piping that Exceed the Accept-
ance Standards, Section XI, Division 1.
2 | Reaffirmed Helical-Coil Threaded Inserts, Section Xl, Division 1.
9 | Weld Overlay of Class 1, 2, and 3 Socket Welded Connections, Section X, Division 1.
12 | Alternative Requirements for Visual Examinations VT-1, VT-2, and VT-3, Section XI, Division 1.
11 | Evaluation Criteria for Temporary Acceptance of Degradation in Moderate Energy Class 2 or 3 Vessels
and Tanks, Section XI, Division 1.
12 | Alternative Examination Requirements of Table IWB-2500-1 and Table IWC-2500-1 for Pressurized
Water Reactor (PWR) Stainless Steel Residual and Regenerative Heat Exchangers, Section XI, Divi-
sion 1.
2 | Roll Expansion of Class 1 Control Rod Drive Bottom Head Penetrations in Boiling Water Reactors (BWR),
Section XI, Division 1.
11 | Class 1 Socket Weld Examinations, Section XI, Division 1.
5 | Alternative Class 1 System Leakage Test Pressure Requirements, Section XI, Division 1.
6 | Mitigation of Flaws in NPS 2 (DN 50) and Smaller Nozzles and Nozzle Partial Penetration Welds in Ves-
sels and Piping by Use of a Mechanical Connection Modification, Section XI, Division 1.
11 | Successive Inspection of Class 1 and 2 Piping Welds, Section XI, Division 1.
11 | Alternative Qualification Requirements for Personnel Performing Class CC Concrete and Post-tensioning
System Visual Examinations, Section Xl, Division 1.
N=753 ..o, 10 | Vision Tests, Section XI, Division 1.

Code Case Approved for Use With
Conditions

As a result of the NRC staff’s review,
the NRC determined that certain code
cases were technically inadequate or
required supplemental guidance.
Accordingly, the NRC proposes to
impose conditions upon the use of these
code cases. These ASME Code Cases are
included in DG-1191 (RG 1.84, in Table
2, and in DG-1192 (RG-1.147) in Table
2. The NRC'’s evaluation of the code
cases and the reasons for the NRC’s
proposed conditions are discussed in
the following paragraphs. Notations
have been made to indicate the
conditions duplicated from previous
versions of the regulatory guides.

The NRC requests public comment on
these code cases as part of this
rulemaking. It should also be noted that

the following paragraphs only address
those code cases for which the NRC
proposes to impose condition which are
listed in the regulatory guides for the
first time (e.g., Code Case N-532—4,
which is listed in Supplement 9, has
already been approved in Revision 15 to
RG 1.147).

4.5 Section III
Code Case N-570-1 [S8]

Type: Revised.

Title: Alternative Rules for Linear
Piping and Linear Standard Supports
for Classes 1, 2, 3, and [Metal Cladding
(MC)], Section III, Division 1.

Code Case N-570-1 references
American National Standards Institute
(ANSI)/ American Institute of Steel
Construction (AISC) N690-1994 s1,
“Supplement No. 1 to the Specification

for the Design, Fabrication, and Erection
of Steel Safety-Related Structures for
Nuclear Facilities.” However, the AISC
issued Supplement 2 on October 6,
2004. Supplement 2 supersedes
Supplement 1.

The updated supplement
(Supplement 2) is consistent with NRC
positions and requirements for new
reactor support design. Thus, the NRC is
proposing to condition Code Case N—
570-1 to require that ANSI/AISC N690—
1994 s2, “Supplement No. 2 to the
Specification for the Design,
Fabrication, and Erection of Steel
Safety-Related Structures for Nuclear
Facilities,” be used when this code case
is implemented.
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4.6 Section XI
Code Case N—416—4 [S1]

Type: Revised.

Title: Alternative Pressure Test
Requirement for Welded Repairs or
Installation of Replacement Items by
Welding, Class 1, 2, and 3, Section XI,
Division 1.

The NRC proposes to condition Code
Case N-416—4 to require that
nondestructive examination be
performed for welded or brazed repairs
and fabrication and installation joints in
accordance with the methods and
acceptance criteria of the applicable
subsection of the 1992 Edition of
Section III.

For certain welding repairs or
replacements, the previous version of
this code case (Code Case N—416-3)
permitted a system leakage test to be
performed in lieu of performing a
hydrostatic pressure test provided that
certain requirements are met. One of the
requirements was that nondestructive
examination (NDE) be performed on
welded repairs, fabrication, and
installation joints in accordance with
the methods and acceptance criteria of
the applicable subsection of the 1992
Edition of Section III.

This NDE requirement was removed
when Code Case N-416—4 was issued.
When Code Case N—416 was originally
developed, the NRC agreed to the
performance of system leakage testing in
lieu of hydrostatic testing provided that
NDE performed in conjunction with the
repair met the requirements of the 1992
Edition of Section III. The reason for
this stipulation is that some
construction codes are less rigorous
than others, depending on when the
provisions were developed. The NRC
believes that to justify the elimination of
the NDE provision a hydrostatic
pressure test would be required. It is the
NRC’s position that a system leakage
pressure test does not provide an
equivalent level of safety as a
hydrostatic pressure test. The higher
pressure of the hydrostatic pressure test
would make any potential leakage more
evident than if a system leakage test was
performed, particularly in the case of
smaller defects. In as much as the NRC
believes that a hydrostatic pressure test
would not be effective in this situation,
the more rigorous NDE requirements of
Section III must be performed (as is
currently required by N—416-3).

As discussed above, the NDE
provision is contained in Code Case N—
416-3. Code Case N—416—3 was
approved in Revision 14 of Regulatory
Guide 1.147 (August 2005), which has
already been implemented by licensees.
Thus, requiring the performance of NDE

after these repairs and replacements is
not a new position and is merely the
continuation of current practice. It
should be noted that the NDE
requirement was also removed from
paragraph IWA—4540(a) of the 2003
Addenda to Section XI. The NRC
imposed a condition similar to the one
discussed above for Code Case N-416—
3 in 10 CFR 50.55a on the use of IWA-
4540(a) in the 2003 Addendum to
Section XI.

Code Case N-504—4 [S10]

Type: Revised.

Title: Alternate Rules for Repair of
Classes 1, 2, and 3 Austenitic Stainless
Steel Piping, Section XI, Division 1.

Revision 3 to this code case was
conditionally approved in Revision 15
to RG 1.147 to require that Section XI,
Nonmandatory Appendix Q, “Weld
Overlay Repair of Class 1, 2, and 3
Austenitic Stainless Steel Piping
Weldments,” must also be met. The
NRC has determined that N-504—4 is
acceptable with the same condition.
Accordingly, the regulatory position has
not changed.

Code Case N-638—4 [S11]

Type: Revised.

Title: Similar and Dissimilar Metal
Welding Using Ambient Temperature
Machine (GTAW) Temper Bead
Technique, Section XI, Division 1.

The same conditions applied to the
previous version of the code case (N—
638—1) which was approved in Revision
15 to RG 1.147 (Revisions 2 and 3 to the
code case were published by the ASME
between regulatory guide cycles).
Accordingly, the NRC’s position has not
changed.

Code Case N-661-1 [S7]

Type: Revised.

Title: Alternative Requirements for
Wall Thickness Restoration of Class 2
and 3 Carbon Steel Piping for Raw
Water Service, Section XI, Division 1.

With regard to Code Case N-661-1,
the NRC is proposing to retain
conditions (a) and (c) of the following
three conditions that were imposed on
Code Case N-661 in RG 1.147, Revision

(a) If the root cause of the degradation
has not been determined, the repair is
only acceptable for one cycle.

(b) Weld overlay repair of an area can
only be performed once in the same
location.

(c) When through-wall repairs are
made by welding on surfaces that are
wet or exposed to water, the weld
overlay repair is only acceptable until
the next refueling outage.

Code Case N-661-1 uses the term
“one fuel cycle.” It is unclear what one

fuel cycle actually infers if a repair is
performed in mid-cycle. It may be
interpreted that the repair is acceptable
for the remainder of the current fuel
cycle plus the subsequent fuel cycle. As
can be seen from the conditions above,
other terms such as “one cycle” have
been used. To be unambiguous and
ensure that a suitable re-inspection
frequency has been established when
the cause of the degradation is unknown
or when the potential for hydrogen
cracking exists due to the welding
conditions, the term “next refueling
outage” has been adopted in condition
(a) rather than the term “one cycle.”
There is no change needed regarding
condition (c).

With regard to condition (b) on Code
Case N-661, ASME made technical
changes to the code case to address the
NRC’s concerns. The NRC finds the
changes acceptable and thus condition
(b) has been deleted relative to the
implementation of Code Case N-661-1.

Code Case N-751 [S11]

Type: New.

Title: Pressure Testing of Containment
Penetration Piping, Section XI, Division
1—When a 10 CFR [Part] 50,
Appendix[-]], Type[-]C, test is
performed as an alternative to the
requirements of IWA-4540 (IWA-4700
in the 1989 edition through the 1995
edition) during repair and replacement
activities, nondestructive examination
must be performed in accordance with
IWA-4540(a)(2) of the 2002 Addenda of
Section XI.

The code case would allow an
Appendix—J Type—C test to be
performed as an alternative to the ASME
Code requirement to pressure test
piping that penetrates a containment
vessel if the piping and isolation valves
that are part of the containment system
are Class 2 and the balance of the piping
system is outside the scope of Section
XI. However, in IWA-4540 of the 2003
addenda and later edition and addenda
of the ASME Code, the NDE
requirement associated with the system
leakage test has been removed. For the
plants that used the ASME B31.1 Code
for construction, there was no
requirement to volumetrically examine
certain piping components during
fabrication. Section XI requires NDE per
the construction code as part of repair/
replacement activities. Thus, if a B31.1
plant performs a repair to certain Class
2 or Class 3 piping, the construction
code does not contain a provision for
the NDE (as required by Section XI).
Volumetric examination after repair or
replacement is required to ensure high
quality welds. A pressure test is only
capable of determining the leak-
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tightness of a weld at the time of the
pressure test. Volumetric examination
ensures high quality welds capable of
performing their design function for the
life of the component. Therefore, the
NRC proposes a limitation on the use of
Code Case N-751 so that when a 10 CFR
Part 50, Appendix—]J, Type—C test is
performed as an alternative to the
requirements of IWA—-4540 (IWA—4700
in the 1989 edition through the 1995
edition) during repair and replacement
activities, NDE must be performed in
accordance with IWA—-4540(a)(2) of the
2002 Addenda of Section XI.

ASME Code Cases Not Approved for
Use

ASME Code Cases which are
currently issued by the ASME but not
approved for generic use by the NRC are
listed in RG 1.193, “ASME Code Cases
Not Approved for Use.” The ASME
Code Cases which are not approved for
use include those code cases on high-
temperature gas-cooled reactors; certain
requirements in Section III, Division 2,
that are not endorsed by the NRC; liquid
metal; and submerged spent fuel waste
casks. RG 1.193 complements RGs 1.84
and 1.147. It should be noted that RG
1.193 is not part of this rulemaking as
the NRC is not proposing to adopt any
of the code cases listed in this RG. Also,
the NRC is not seeking public comment
on whether the NRC should approve
any of the ASME Code Cases in RG
1.193. The RG is merely discussed as a
matter of completeness.

Paragraph-by-Paragraph Discussion

Overall Considerations on the Use of
ASME Code Cases

This rulemaking would amend 10
CFR 50.55a to incorporate by reference
RG 1.84, Revision 35, which would
supersede Revision 34, and RG 1.147,
Revision 16, which would supersede
Revision 15. The following general
guidance applies to the use of the ASME
Code Cases approved in the latest
versions of the regulatory guides which
are incorporated by reference into 10
CFR 50.55a as part of this rulemaking.

The endorsement of a code case in
NRC RGs constitutes acceptance of its
technical position for applications
which are not precluded by regulatory
or other requirements or by the
recommendations in these or other RGs.
The applicant and licensee are
responsible for ensuring that use of the
code case does not conflict with
regulatory requirements or licensee
commitments. The code cases listed in
the RGs are acceptable for use within
the limits specified in the code case. If
the RG states an NRC condition on the

use of a code case, then the NRC
condition supplements and does not
supersede any condition(s) specified in
the code case, unless otherwise stated in
the NRC condition.

ASME Code Cases may be revised for
many reasons, e.g., to incorporate
operational examination and testing
experience and to update material
requirements based on research result.
On occasion, an inaccuracy in an
equation is discovered or an
examination, as practiced, is found not
to be adequate to detect a newly
discovered degradation mechanism.
Hence, when an applicant or a licensee
initially implements a code case, 10
CFR 50.55a requires that the applicant
or the licensee implement the most
recent version of that code case as listed
in the RGs incorporated by reference.
Code cases superseded by revision are
no longer acceptable for new
application unless otherwise indicated.

Section III of the ASME BPV Code
applies only to new construction (i.e.,
the edition and addenda to be used in
the construction of a plant are selected
based on the date of the construction
permit and are not changed thereafter,
except voluntarily by the applicant or
the licensee). Hence, if a Section III code
case is implemented by an applicant or
a licensee and a later version of the code
case is incorporated by reference into
§50.55a and listed in the RGs, the
applicant or the licensee may use either
version of the code case (subject,
however, to whatever change
requirements apply to its licensing
basis, e.g., 10 CFR 50.59).

A licensee’s IST and OM IST programs
must be updated every 10 years to the
latest edition and addenda of Section XI
and the OM Code, respectively, that
were incorporated by reference to 10
CFR 50.55a and in effect 12 months
prior to the start of the next inspection
and testing interval. Licensees who were
using a code case prior to the effective
date of its revision may continue to use
the previous version for the remainder
of the 120-month ISI or IST interval.
This relieves licensees of the burden of
having to update their ISI or IST
program each time a code case is revised
by the ASME and approved for use by
the NRC. Since code cases apply to
specific editions and addenda and since
code cases may be revised because they
are no longer accurate or adequate,
licensees choosing to continue using a
code case during the subsequent ISI
interval must implement the latest
version incorporated by reference into
10 CFR 50.55a and listed in the RGs.

The ASME may annul code cases that
are no longer required, are determined
to be inaccurate or inadequate, or have

been incorporated into the BPV or OM
Codes. If an applicant or a licensee
applied a code case before it was listed
as annulled or expired, the applicant or
the licensee may continue to use the
code case until the applicant or the
licensee updates its construction Code
of Record (in the case of an applicant,
updates its application) or until the
licensee’s 120-month ISI/IST update
interval expires, after which the
continued use of the code case is
prohibited unless NRC approval is
granted under 10 CFR 50.55a(a)(3). If a
code case is incorporated by reference
into 10 CFR 50.55a and later annulled
by the ASME because experience has
shown that the design analysis,
construction method, examination
method, or testing method is
inadequate; the NRC will amend 10 CFR
50.55a and the relevant RG to remove
the approval of the annulled code case.
Applicants and licensees should not
begin to implement such annulled code
cases in advance of the rulemaking.

Concurrent with this action, the NRC
is publishing in the Federal Register
Notices of availability of these RGs
listing acceptable ASME BPV Code
Cases.

Paragraph 50.55a(b)

In paragraphs (b), and (b)(4) of 10 CFR
50.55a, the reference to the revision
number for RG 1.84 would be changed
from “Revision 34" to “Revision 35.” In
paragraph (b)(5) of 10 CFR 50.55a, the
reference to the revision number for RG
1.147 would be changed from ‘“Revision
15" to “Revision 16.”;

Paragraph 50.55a(f)(2), (f)(3)(iii)(A),
(N3)(1v)(A), (H(4)(1). (g)(2), (8)(3)(),
(8)(3)(i1), (g)(4)(1), and (g)(4)(i1)

In paragraphs (£)(2), (A(3)(iii)(A),
(H(3)[Av)(A), (H(4)(i), (g)(2), (g)(3)3H),
(g)(3)(ii), (g)(4)(i), and (g)(4)(ii) of 10
CFR 50.55a, the reference to the revision
number for RG 1.147 would be changed
from “Revision 15” to “Revision 16.”

Availability of Documents

The NRC is making the documents
identified below available to interested
persons through one or more of the
following:

Public Document Room (PDR). The
NRC PDR is located at 11555 Rockville
Pike, Public File Area O-1F21,
Rockville, Maryland 20852.

Federal e-Rulemaking Portal. The
Web site is located at http://
regulations.gov.

The NRC’s Public Electronic Reading
Room. The NRC’s public electronic
reading room is located at http://
www.nrc.gov/reading-rm.html.
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Document PDR Web e-Reading room
Proposed Rule—Regulatory ANAIYSIS ..........cociiiiiiiiiiii ittt X X ML082540559
RG 1.84, Revision 35 (DG1191) ............. X X ML080910389
RG 1.147, Revision 16 (DG1192) .... X X ML080910245
RG 1.193, ReViSioN 2 (DGT1193) ..c.ueiiiiiiiecieeeseeee et n e e X X ML080920854

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires agencies to use
technical standards developed or
adopted by voluntary consensus
standards bodies unless the use of such
standards is inconsistent with
applicable law or is otherwise
impractical. In this action, the NRC is
amending its regulations to incorporate
by reference RGs that list ASME BPV
Code Cases approved by the NRC.
ASME Code Cases, which are ASME-
approved alternatives to the provisions
of ASME Code editions and addenda,
are national consensus standards as
defined in Public Law 104—113 and
OMB Circular A-119. They are
developed by bodies whose members
(including the NRC and utilities) have
broad and varied interests.

The NRC reviews each Section III and
Section XI Code Case published by the
ASME to ascertain whether it is
consistent with the safe operation of
nuclear power plants. Those code cases
found to be generically acceptable are
listed in the RGs that are incorporated
by reference in 10 CFR 50.55a(b). Those
that are found to be unacceptable are
listed in RG 1.193, but licensees may
still seek NRC’s approval to apply these
code cases through the relief request
process permitted in 10 CFR
50.55a(a)(3). Other code cases, which
the NRC finds to be conditionally
acceptable, are also listed in the RGs
that are incorporated by reference along
with the conditions under which they
may be applied. If the NRC did not
conditionally accept ASME code cases,
it would disapprove these code cases
entirely. The effect would be that
licensees would need to submit a larger
number of relief requests, which would
be an unnecessary additional burden for
both the licensee and the NRC. For these
reasons, the treatment of ASME BPV
and OM Code Cases and any conditions
proposed to be placed on them in this
proposed rule does not conflict with any
policy on agency use of consensus
standards specified in OMB Circular
A-119.

Finding of No Significant
Environmental Impact: Environmental
Assessment

This proposed action stems from the
Commission’s practice of incorporating
by reference the RGs listing the most
recent set of NRC-approved ASME code
cases. The purpose of this proposed
action is to allow licensees to use the
code cases listed in the RGs as
alternatives to requirements in the
ASME BPV Code for the construction
and ISI of nuclear power plant
components. This proposed action is
intended to advance the NRC’s strategic
goal of ensuring adequate protection of
public health and safety and the
environment. It also demonstrates the
agency’s commitment to participate in
the national consensus standards
process under the National Technology
Transfer and Advancement Act of 1995,
Public Law 104-113.

The National Environmental Policy
Act (NEPA) requires Federal
government agencies to study the
impacts of their “major Federal actions
significantly affecting the quality of the
human environment” and prepare
detailed statements on the
environmental impacts of the action and
alternatives to the action (United States
Code, Vol. 42, Section 4332(C) [42
U.S.C. Sec. 4332(C)]; NEPA Sec. 102(C)).

The Commission has determined
under NEPA, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51 that this proposed
rule would not be a major Federal action
significantly affecting the quality of the
human environment. Therefore, an
environmental impact statement is not
required.

As alternatives to the ASME Code,
NRC-approved code cases provide an
equivalent level of safety. Therefore, the
probability or consequences of accidents
is not changed. There are also no
significant, non-radiological impacts
associated with this action because no
changes would be made affecting non-
radiological plant effluents and because
no changes would be made in activities
that would adversely affect the
environment. The determination of this
environmental assessment is that there
will be no significant offsite impact to
the public from this proposed action.

Paperwork Reduction Act Statement

This proposed rule increases the
burden on licensees applying ASME
Code Case N-730 to maintain repair
records of the current control drive
bottom head penetrations in BWRs for
the life of the reactor vessel (10 CFR
50.55a). The public burden for this
information collection is estimated to
average 5 hours per request. Because the
burden for this information collection is
insignificant, Office of Management and
Budget (OMB) clearance is not required.
Existing requirements were approved by
the OMB approval number 3150-0011.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection unless the
requesting document displays a
currently valid OMB control number.

Regulatory Analysis

The ASME Code Cases listed in the
RGs to be incorporated by reference
provide voluntary alternatives to the
provisions in the ASME BPV Code for
design, construction, and ISI of specific
structures, systems, and components
used in nuclear power plants.
Implementation of these code cases is
not required. Licensees use NRC-
approved ASME Code Cases to reduce
unnecessary regulatory burden or gain
additional operational flexibility. It
would be difficult for the NRC to
provide these advantages independently
of the ASME Code Case publication
process without expending considerable
additional resources. The NRC has
prepared a regulatory analysis
addressing the qualitative benefits of the
alternatives considered in this proposed
rulemaking and comparing the costs
associated with each alternative. The
regulatory analysis is available for
inspection on public computers in the
NRC PDR, located at One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland 20852, Room O-1 F21. Copies
of the regulatory analysis are also
available to the public as indicated
under the Availability of Documents
heading in this preamble.
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Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the
Commission certifies that this proposed
rule would not impose a significant
economical impact on a substantial
number of small entities. This proposed
rule would affect only the licensing and
operation of nuclear power plants. The
companies that own these plants are not
“small entities” as defined in the
Regulatory Flexibility Act or the size
standards established by the NRC (10
CFR 2.810).

Backfitting Analysis

The provisions in this proposed
rulemaking would allow licensees to
voluntarily apply NRC-approved code
cases, sometimes with conditions. The
voluntary implementation of an
approved code case would not
constitute a backfit. Thus, the
Commission finds that this proposed
rule does not involve any provisions
that constitute a backfit as defined in 10
CFR 50.109(a)(1) and that a backfit rule
is not required. Accordingly, a backfit
analysis has not been prepared for this
rulemaking.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
proposes to adopt the following
amendments to 10 CFR Part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846); sec. 1704,
112 Stat. 2750 (44 U.S.C. 3504 note); Energy
Policy Act of 2005, Pub. L. 109-58, 119 Stat.
194 (2005).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102—-486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5841), Section 50.10 also issued under
secs. 101, 185, 68 Stat. 955, as amended (42

U.S.C. 2131, 2235); sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332). Sections 50.13,
50.54(d), and 50.103 also issued under sec.
108, 68 Stat. 939, as amended (42 U.S.C.
2138). Sections 50.23, 50.35, 50.55, and 50.56
also issued under sec. 185, 68 Stat. 955 (42
U.S.C. 2235). Sections 50.33a, 50.55a and
Appendix Q also issued under sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97—415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Sections 50.80-50.81 also issued under sec.
184, 68 Stat. 954, as amended (42 U.S.C.
2234). Appendix F also issued under sec.
187, 68 Stat. 955 (42 U.S.C. 2237).

2. Section 50.55a is amended by
revising the introductory text of
paragraphs (b), (b)(4), and (b)(5), and
paragraphs (f)(2), (f)(3)(iii)(A),
(D(3)[v)(A), ()(4)Gi), (g)(2), (g)(3)(1),
(g)(3)(ii), (g)(4)({) and (g)(4)(ii) to read as
follows:

§50.55a Codes and Standards.

* * * * *

(b) The ASME Boiler and Pressure
Vessel Code and the ASME Code for
Operation and Maintenance of Nuclear
Power Plants, which are referenced in
paragraphs (b)(1), (b)(2), and (b)(3) of
this section, were approved for
incorporation by reference by the
Director of the Office of the Federal
Register pursuant to 5 U.S.C. 552(a) and
1 CFR part 51. NRC Regulatory Guide
1.84, Revision 35, “Design, Fabrication,
and Materials Code Case Acceptability,
ASME Section III”” [temporarily
designated DG-1191]; NRC Regulatory
Guide 1.147, Revision 16, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1”
[temporarily designated DG—-1192]; and
Regulatory Guide 1.192, “Operation and
Maintenance Code Case Acceptability,
ASME OM Code,” (June 2003), have
been approved for incorporation by
reference by the Director of the Office of
the Federal Register pursuant to 5 U.S.C.
552(a) and 1 CFR part 51. These
Regulatory Guides list ASME Code cases
that the NRC has approved in
accordance with the requirements in
paragraphs (b)(4), (b)(5), and (b)(6) of
this section. Copies of the ASME Boiler
and Pressure Vessel Code and the ASME
Code for Operation and Maintenance of
Nuclear Power Plants may be purchased
from the American Society of
Mechanical Engineers, Three Park
Avenue, New York, NY 10016. Single
copies of NRC Regulatory Guides 1.84,
Revision 35; 1.147, Revision 16; and
1.192 may be obtained free of charge by
writing the Reproduction and
Distribution Services Section, U.S.

Nuclear Regulatory Commission,
Washington, DC 20555—0001; or by fax
to 301-415-2289; or by e-mail to
Distribution.Resource@nrc.gov. Copies
of the ASME Codes and NRC Regulatory
Guides incorporated by reference in this
section may be inspected at the NRC
Technical Library, Two White Flint
North, 11545 Rockville Pike, Rockville,
MD 20852-2738, or at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal register/code

of federal regulations/ibr locations.html.

(4) Design, Fabrication, and Materials
Code Cases. Applicants and licensees
may apply the ASME Boiler and
Pressure Vessel Code cases listed in
NRC Regulatory Guide 1.84, Revision 35
without prior NRC approval subject to
the following:

* * * * *

(5) In-service Inspection Code Cases.
Licensees may apply the ASME Boiler
and Pressure Vessel Code cases listed in
Regulatory Guide 1.147, Revision 16,
without prior NRC approval subject to
the following:

* * * * *

(f) * % %

(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, pumps and valves which are
classified as ASME Code Class 1 and
Class 2 must be designed and be
provided with access to enable the
performance of inservice tests for
operational readiness set forth in
editions and addenda of Section XI of
the ASME Boiler and Pressure Vessel
Code incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
16; or Regulatory Guide 1.192 that are
incorporated by reference in paragraph
(b) of this section) in effect 6 months
before the date of issuance of the
construction permit. The pumps and
valves may meet the inservice test
requirements set forth in subsequent
editions of this Code and addenda
which are incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code Cases listed in
NRC Regulatory Guide 1.147, Revision
16; or Regulatory Guide 1.192 that are
incorporated by reference in paragraph
(b) of this section), subject to the
applicable limitations and modifications
listed therein.

(3)* L
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(iii) (A) Pumps and valves, in
facilities whose construction permit was
issued before November 22, 1999, which
are classified as ASME Code Class 1
must be designed and be provided with
access to enable the performance of
inservice testing of the pumps and
valves for assessing operational
readiness set forth in the editions and
addenda of Section XI of the ASME
Boiler and Pressure Vessel Code
incorporated by reference in paragraph
(b) of this section (or the optional ASME
Code cases listed in NRC Regulatory
Guide 1.147, Revision 16; or Regulatory
Guide 1.192 that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular pump or valve or the
Summer 1973 Addenda, whichever is
later.

(iv)(A) Pumps and valves, in facilities
whose construction permit was issued
before November 22, 1999, which are
classified as ASME Code Class 2 and
Class 3 must be designed and be
provided with access to enable the
performance of inservice testing of the
pumps and valves for assessing
operational readiness set forth in the
editions and addenda of Section XI of
the ASME Boiler and Pressure Vessel
Code incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code Cases listed in
NRC Regulatory Guide 1.147, Revision
16, that are incorporated by reference in
paragraph (b) of this section) applied to
the construction of the particular pump
or valve or the Summer 1973 Addenda,
whichever is later.

(4) * x %

(ii) Inservice tests to verify
operational readiness of pumps and
valves, whose function is required for
safety, conducted during successive
120-month intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months before the start of the
120-month interval (or the optional
ASME Code cases listed in NRC
Regulatory Guide 1.147, Revision 16; or
Regulatory Guide 1.192 that are
incorporated by reference in paragraph
(b) of this section), subject to the
conditions listed in paragraph (b) of this
section.

R

(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, components (including supports)

which are classified as ASME Code
Class 1 and Class 2 must be designed
and be provided with access to enable
the performance of inservice
examination of such components
(including supports) and must meet the
preservice examination requirements set
forth in editions and addenda of Section
XI of the ASME Boiler and Pressure
Vessel Code incorporated by reference
in paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
16, that are incorporated by reference in
paragraph (b) of this section) in effect 6
months before the date of issuance of
the construction permit. The
components (including supports) may
meet the requirements set forth in
subsequent editions and addenda of this
Code which are incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 16, that are incorporated by
reference in paragraph (b) of this
section), subject to the applicable
limitations and modifications.

(3) EE

(i) Components (including supports)
which are classified as ASME Code
Class 1 must be designed and be
provided with access to enable the
performance of inservice examination of
these components and must meet the
preservice examination requirements set
forth in the editions and addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 16, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular component.

(i1) Components which are classified
as ASME Code Class 2 and Class 3 and
supports for components which are
classified as ASME Code Class 1, Class
2, and Class 3 must be designed and be
provided with access to enable the
performance of inservice examination of
these components and must meet the
preservice examination requirements set
forth in the editions and addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code Cases listed
in NRC Regulatory Guide 1.147,
Revision 16, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular component.

(4) EE

(i) Inservice examination of
components and system pressure tests

conducted during the initial 120-month
inspection interval must comply with
the requirements in the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section on the date 12 months before the
date of issuance of the operating license
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 16, that are incorporated by
reference in paragraph (b) of this
section, subject to the conditions listed
in paragraph (b) of this section.

(ii) Inservice examination of
components and system pressure tests
conducted during successive 120-month
inspection intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months before the start of the
120-month inspection interval (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
16, that are incorporated by reference in
paragraph (b) of this section), subject to
the conditions listed in paragraph (b) of
this section.

* * * * *

Dated at Rockville, Maryland, this 12th day
of May 2009.

For the Nuclear Regulatory Commission
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. E9-12751 Filed 6-1-09; 8:45 am]|
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

RIN 3150-Al60

[NRC-2009-0132]

List of Approved Spent Fuel Storage
Casks: HI-STORM 100 Revision 6

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its spent fuel storage cask
regulations by revising the Holtec
International HI-STORM 100 dry
storage cask system listing within the
“List of Approved Spent Fuel Storage
Casks” to include Amendment No. 6 to
Certificate of Compliance (CoC) Number
1014. Amendment No. 6 would modify
the CoC to add instrument tube tie rods
used for pressurized water reactor 15x15
and 17x17 fuel lattices, for both intact
and damaged fuel assemblies, to the
approved contents of the MPC-24,
MPC-24E, MPC-24EF, MPC-32, and
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MPGC-32F models; and to correct legacy
editorial issues in Appendices A and B
Technical Specifications.

DATES: Comments on the proposed rule
must be received on or before July 2,
2009.

ADDRESSES: You may submit comments
by any one of the following methods.
Comments submitted in writing or in
electronic form will be made available
for public inspection. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed.

Federal e-Rulemaking Portal: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
[NRC-2009-0132]. Address questions
about NRC dockets to Carol Gallagher,
301-492-3668; e-mail
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, Attn:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays. (Telephone 301-415—
1677.)

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at
301-415-1101.

You can access publicly available
documents related to this document
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Public
File Area O-1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR Reference staff at 1-800-397—-4209,
301-415-4737 or by e-mail to
pdr.resource@nrc.gov. An electronic
copy of the proposed Certificate of

Compliance (CoC) No. 1014, the
proposed technical specifications (TS),
and the preliminary safety evaluation
report (SER) can be found under
ADAMS Package Number
ML090290140.

The proposed CoC No. 1014, the
proposed TS, the preliminary SER, and
the environmental assessment are
available for inspection at the NRC PDR,
11555 Rockville Pike, Rockville, MD.
Single copies of these documents may
be obtained from Jayne M. McCausland,
Office of Federal and State Materials
and Environmental Management
Programs, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-6219, e-mail
Jayne.McCausland@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

SUPPLEMENTARY INFORMATION:

For additional supplementary
information, see the direct final rule
published in the Rules and Regulations
section of this Federal Register.

Procedural Background

This rule is limited to the changes
contained in Amendment No. 6 to CoC
No. 1014 and does not include other
aspects of the HI-STORM 100 design.
Because NRC considers this action
noncontroversial and routine, the NRC
is publishing this proposed rule
concurrently as a direct final rule in the
Rules and Regulations section of this
Federal Register. Adequate protection
of public health and safety continues to
be ensured. The direct final rule will
become effective on August 17, 2009.
However, if the NRC receives significant
adverse comments on the direct final
rule by July 2, 2009, then the NRC will
publish a document that withdraws the
direct final rule. If the direct final rule
is withdrawn, the NRC will address the
comments received in response to the
proposed revisions in a subsequent final
rule. Absent significant modifications to
the proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or

unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

For additional procedural information
and the regulatory analysis, see the
direct final rule published in the Rules
and Regulations section of this Federal
Register.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Nuclear
materials, Occupational safety and
health, Radiation protection, Reporting
and recordkeeping requirements,
Security measures, Spent fuel,
Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
553; the NRC is proposing to adopt the
following amendments to 10 CFR Part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
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10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note);
sec. 651(e), Pub. L. 109-58, 119 Stat. 806—10
(42 U.S.C. 2014, 2021, 2021b, 2111).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In §72.214, Certificate of
Compliance 1014 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.

Certificate Number: 1014.

Initial Certificate Effective Date: May
31, 2000.

Amendment Number 1 Effective Date:
July 15, 2002.

Amendment Number 2 Effective Date:
June 7, 2005.

Amendment Number 3 Effective Date:
May 29, 2007.

Amendment Number 4 Effective Date:
January 8, 2008.

Amendment Number 5 Effective Date:
July 14, 2008.

Amendment Number 6 Effective Date:
August 17, 2009.

SAR Submitted by: Holtec
International.

SAR Title: Final Safety Analysis
Report for the HI-STORM 100 Cask
System.

Docket Number: 72—-1014.

Certificate Expiration Date: June 1,
2020.

Model Number: HI-STORM 100.

* * * * *

Dated at Rockville, Maryland, this 7th day
of May 2009.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. E9—12618 Filed 6—1—09; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0465; Directorate
Identifier 2007-NM-244—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310-203, —204, —221, —222, —-304,
-322, -324, and -325 Airplanes
AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

DGAC [Direction Générale de 1’ Aviation
Civile] France issued AD F-2005—-078 [which
corresponds to FAA AD 2006—02-06] to
require the modification (Airbus
modification 13023), defined in Airbus SB
[service bulletin] A310-53—-2124, to increase
the service life of junctions of center box
upper frame bases to upper fuselage arches.
This structural modification falls within the
scope of the work related to the extension of
the service life of A310 aircraft and
widespread fatigue damage evaluations.

The threshold timescales for
accomplishment of the tasks as defined in SB
A310-53-2124 were refined and reduced.

N
* * * * *

The unsafe condition is fatigue
cracking of the frame foot run-outs,
which could lead to rupture of the frame
foot and cracking in adjacent frames and
skin, and which could result in reduced
structural integrity of the fuselage. The
proposed AD would require actions that
are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by July 2, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-1622; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0465; Directorate Identifier
2007-NM-244—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.
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Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008-0212,
dated December 4, 2008 (referred to
after this as ‘“‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

DGAC [Direction Générale de 1’Aviation
Civile] France issued AD F-2005-078 [which
corresponds to FAA AD 2006-02-06,
Amendment 39-14458, 71 FR 3214, January
20, 2006] to require the modification (Airbus
modification 13023), defined in Airbus SB
[service bulletin] A310-53—2124, to increase
the service life of junctions of center box
upper frame bases to upper fuselage arches.
This structural modification falls within the
scope of the work related to the extension of
the service life of A310 aircraft and
widespread fatigue damage evaluations.

The threshold timescales for
accomplishment of the tasks as defined in SB
A310-53-2124 were refined and reduced.
Consequently, EASA issued AD 2007-0238
to require compliance with Revision 1 of SB
A310-53-2124 at the reduced compliance
times, superseding (the requirements of)
DGAC France AD F-2005-078. Subsequently,
Airbus identified reference material that was
erroneously introduced into Airbus SB
A310-53—-2124 Revision 1. As a result, the SB
instructions could not be accomplished
properly. Operators that tried to apply SB
A310-53-2124 at Revision 1 had to contact
Airbus; see also Airbus SBIT [service bulletin
information telex] ref. 914.0135/08, dated 03
March 2008.

Consequently, AD 2007-0238 was revised
to exclude reference to Airbus SB A310-53—
2124 Revision 1 and to require
accomplishment of the task(s) as described in
the original SB A310-53-2124 instead,
although retaining the reduced compliance
times introduced by AD 2007-0238 at
original issue. This new [EASA] AD is
published to refer to Airbus SB A310-53—
2124 Revision 02, the corrected version that
is to be used to meet the requirements of this
AD.

The unsafe condition is fatigue
cracking of the frame foot run-outs,
which could lead to rupture of the frame
foot and cracking in adjacent frames and
skin, and which could result in reduced
structural integrity of the fuselage. You
may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A310-53—-2124, Revision 02,
dated May 22, 2008. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in Note within the proposed
AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 68 products of U.S. registry.
We also estimate that it would take
about 41 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $4,400 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$522,240, or $7,680 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-14458 (71 FR
3214, January 20, 2006) and adding the
following new AD:

Airbus: Docket No. FAA—2009-0465;
Directorate Identifier 2007-NM-244—AD.
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Comments Due Date

(a) We must receive comments by July 2,
2009.

Affected ADs

(b) The proposed AD supersedes AD 2006—
02-06, Amendment 39-14458.
Applicability

(c) This AD applies to Airbus Models
A310-203, —204, —221, —222, -304, —322,
—324 and —325 airplanes; all serial numbers;
certificated in any category; except those
airplanes on which Airbus Mandatory
Service Bulletin A310-53-2124, dated April
4, 2005, has been accomplished, or Airbus
Modification 13023 has been accomplished
in production.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

DGAC [Direction Générale de I’Aviation
Civile] France issued AD F—2005—078 [which
corresponds to FAA AD 2006-02-06,
Amendment 39-14458, 71 FR 3214, January
20, 2006] to require the modification (Airbus
modification 13023), defined in Airbus SB
[service bulletin] A310-53—2124, to increase
the service life of junctions of center box
upper frame bases to upper fuselage arches.
This structural modification falls within the
scope of the work related to the extension of

the service life of A310 aircraft and
widespread fatigue damage evaluations.

The threshold timescales for
accomplishment of the tasks as defined in SB
A310-53-2124 were refined and reduced.
Consequently, EASA issued AD 2007-0238
to require compliance with Revision 1 of SB
A310-53-2124 at the reduced compliance
times, superseding (the requirements of)
DGAC France AD F-2005-078. Subsequently,
Airbus identified reference material that was
erroneously introduced into Airbus SB
A310-53—-2124 Revision 1. As a result, the SB
instructions could not be accomplished
properly. Operators that tried to apply SB
A310-53-2124 at Revision 1 had to contact
Airbus; see also Airbus SBIT [service bulletin
information telex] ref. 914.0135/08, dated 03
March 2008.

Consequently, AD 2007-0238 was revised
to exclude reference to Airbus SB A310-53—
2124 Revision 1 and to require
accomplishment of the task(s) as described in
the original SB A310-53-2124 instead,
although retaining the reduced compliance
times introduced by AD 2007-0238 at
original issue. This new [EASA] AD is
published to refer to Airbus SB A310-53—
2124 Revision 02, the corrected version that
is to be used to meet the requirements of this
AD.

The unsafe condition is fatigue cracking of
the frame foot run-outs, which could lead to
rupture of the frame foot and cracking in
adjacent frames and skin, and which could
result in reduced structural integrity of the
fuselage.

TABLE 1—COMPLIANCE TIMES

New Requirements of This AD: Actions and
Compliance

(f) Unless already done, do the following
actions.

(1) Except for airplanes identified in
paragraph (f)(2) of this AD, at the later of the
times specified in paragraphs (f)(1)(i) and
(f)(1)(ii) of this AD, accomplish inspections
by rotating probe for cracking of holes H1
through H29 on FR 43 through 46 inclusive,
and inspections of holes H1 through H29 on
FR 43 through 46 inclusive to determine the
edge distance of the hole, in accordance with
the Accomplishment Instructions of Airbus
Mandatory Service Bulletin A310-53-2124,
Revision 02, dated May 22, 2008 (“‘the
service bulletin”’). If no cracking is found and
the edge distance is equal to or greater than
the distance specified in the
Accomplishment Instructions of the service
bulletin, before further flight, do the cold
expansion of the most fatigue sensitive
fastener holes, as identified in the service
bulletin.

(i) Inspect at the applicable time indicated
in Table 1 of this AD. Airbus Model A310-
304, 322, —324, and —325 airplanes with an
average flight time (AFT) equal to or less than
3.17 flight hours are short range airplanes.
Airbus Model A310-304, —322, —324, and
—325 with an AFT exceeding 3.17 flight
hours are long range airplanes.

(ii) Within 500 flight cycles or 800 flight
hours after the effective date of this AD,
whichever occurs first.

Affected airplanes

Inspection modification threshold, whichever occurs later

Model A310-304, —-322, —324 and —325 short
range airplanes.

Model A310-304, —322, —324 and —325 long
range airplanes.

Model A310-203, —204, —221, and A310-222 ..

Prior to accumulation of 26,500 flight cycles
or 74,300 flight hours since first flight of the
airplane, whichever occurs first.

Prior to accumulation of 23,400 flight cycles
or 117,100 flight hours since first flight of
the airplane, whichever occurs first.

Prior to accumulation of 23,400 flight cycles
or 46,800 flight hours since first flight of the
airplane, whichever occurs first.

Within 3,000 flight cycles after the effective
date of this AD, without exceeding 29,200
flight cycles or 81,800 flight hours since first
flight, whichever occurs first.

Within 3,000 flight cycles after the effective
date of this AD, without exceeding 25,800
flight cycles or 129,000 flight hours since
first flight, whichever occurs first.

Within 3,000 flight cycles after the effective
date of this AD, without exceeding 28,800
flight cycles or 57,700 flight hours since first
flight, whichever occurs first.

Note 1: To establish the average flight time,
take the accumulated flight time (counted
from the take-off up to the landing) and
divide by the number of accumulated flight
cycles. This gives the average flight time per
flight cycle.

(2) For airplanes that have been modified
before the effective date of this AD in
accordance with Airbus Mandatory Service
Bulletin A310-53-2124, Revision 01, dated
May 3, 2007: Within 500 flight cycles or 800
flight hours after the effective date of this AD,
whichever occurs first, contact Airbus and
follow their corrective actions.

(3) If, during any inspection required by
paragraph (f)(1) of this AD, any cracking is
found or if the edge distance is less than the
distance specified in Airbus Mandatory
Service Bulletin A310-53—-2124, Revision 02,

dated May 22, 2008, before further flight,
contact Airbus and follow their corrective
actions.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, Transport Airplane Directorate, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Tom Stafford, Aerospace Engineer,

International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98055—
4056; telephone (425) 227-1622; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
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to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Union
Airworthiness Directive 2008-0212, dated
December 4, 2008; and Airbus Mandatory
Service Bulletin A310-53—2124, Revision 02,
dated May 22, 2008; for related information.

Issued in Renton, Washington, on May 15,
2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—12740 Filed 6-1-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0497; Directorate
Identifier 2009-NM-019-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 Airplanes;
and Model ERJ 190-100 LR, —100 IGW,
-100 STD, —200 STD, —200 LR, and
—200 IGW Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been found the possibility of cracks
developing in the ram air turbine (RAT)
machined support, located in the forward
compartment [zone 124] of [the] aircraft, due
to downlock pin not [being] pull[ed] during
its retraction. In case of RAT failure or
malfunction, it will not provide electrical
power to essential systems of [the] aircraft in
[an] electrical emergency situation.

* * * * *

Lack of electrical power could result
in reduced controllability of the

airplane. The proposed AD would
require actions that are intended to

address the unsafe condition described
in the MCAL

DATES: We must receive comments on
this proposed AD by July 2, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170-Putim—12227-901 Sao Jose
dos Campos—SP-BRASIL; telephone:
+55 12 3927-5852 or +55 12 3309-0732;
fax: +55 12 3927-7546; e-mail:
distrib@embraer.com.br; Internet: http://
www.flyembraer.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2848; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2009-0497; Directorate Identifier
2009-NM-019—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANAC), which is the aviation
authority for Brazil, has issued Brazilian
Airworthiness Directives 2008—10-05
and 2008-10-06, both dated November
10, 2008 (referred to after this as “‘the
MCAT”’), to correct an unsafe condition
for the specified products. The MCAI
states:

It has been found the possibility of cracks
developing in the ram air turbine (RAT)
machined support, located in the forward
compartment [zone 124] of [the] aircraft, due
to downlock pin not [being] pull[ed] during
its retraction. In case of RAT failure or
malfunction, it will not provide electrical
power to essential systems of [the] aircraft in
[an] electrical emergency situation.

* * * * *

Lack of electrical power could result in
reduced controllability of the airplane.
Corrective actions include a detailed
visual inspection for cracking of the
RAT machined support, replacing the
support with a new part if any crack is
found, and reinforcing or replacing the
support if no crack is found. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Embraer has issued Service Bulletins
170-53—-0057, dated February 21, 2008;
and 190-53-0027, dated February 18,
2008. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
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MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 163 products of U.S.
registry. We also estimate that it would
take about 60 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $7,535 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$2,010,605, or $12,335 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2009—
0497; Directorate Identifier 2009-NM-—
019-AD.

Comments Due Date

(a) We must receive comments by July 2,

2009.

Affected ADs

(b) None.
Applicability
(c) This AD applies to EMBRAER Model

ERJ 170-100 LR, —100 STD, —100 SE, —-100
SU, =200 LR, —200 STD, and —200 SU

airplanes, serial numbers 17000002,
17000004 through 17000013 inclusive, and
17000015 through 17000208 inclusive; and
Model ER]J 190-100 LR, —100 IGW, —100 STD,
—200 STD, —200 LR, and —200 IGW airplanes,
serial numbers 19000002, 19000004, and
19000006 through 19000152 inclusive;
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found the possibility of cracks
developing in the ram air turbine (RAT)
machined support, located in the forward
compartment [zone 124] of [the] aircraft, due
to downlock pin not [being] pull[ed] during
its retraction. In case of RAT failure or
malfunction, it will not provide electrical
power to essential systems of [the] aircraft in
[an] electrical emergency situation.

* * * * *

Lack of electrical power could result in
reduced controllability of the airplane.
Corrective actions include a detailed visual
inspection for cracking of the RAT machined
support, replacing the support with a new
part if any crack is found, and reinforcing or
replacing the support if no crack is found.

Actions and Compliance

(f) Unless already done, do the following
actions. Within 600 flight hours after the
effective date of this AD: Perform a detailed
visual inspection for cracks in the RAT
machined support, in accordance with the
Accomplishment Instructions in Embraer
Service Bulletin 170-53—-0057, dated
February 21, 2008; or Embraer Service
Bulletin 190-53-0027, dated February 18,
2008; as applicable.

(1) If no crack is found, at the earlier of the
times specified in paragraphs (f)(1)(i) and
(f)(1)(ii) of this AD, install reinforcements in
the RAT machined support or replace the
RAT machined support with a new support
having part number 170-18676—405, in
accordance with the Accomplishment
Instructions of Embraer Service Bulletin 170-
53-0057, dated February 21, 2008; or
Embraer Service Bulletin 190-53—-0027, dated
February 18, 2008; as applicable.

(i) Within 5,000 flight hours after
accomplishing the inspection required by
paragraph (f) of this AD.

(ii) Before further flight after the next two
RAT deployments—which can be a flight
deployment or a maintenance review board
task procedure—after accomplishing the
inspection required by paragraph (f) of this
AD.

(2) If any cracking is found, before further
flight, replace the RAT machined support
with a new support having part number 170-
18676—405, in accordance with the
Accomplishment Instructions of Embraer
Service Bulletin 170-53-0057, dated
February 21, 2008; or Embraer Service
Bulletin 190-53-0027, dated February 18,
2008; as applicable.
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FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

Although the MCAI or service information
allows further flight after cracks are found
during compliance with the required action,
paragraph (f)(2) of this AD requires that you
replace any cracked lug of the RAT machined
support with a new support before further
flight.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Kenny Kaulia,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2848; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Agéncia Nacional de
Aviagao Civil (ANAC) Airworthiness
Directives 2008-10-05 and 2008—10-06, both
dated November 10, 2008; Embraer Service
Bulletin 170-53-0057, dated February 21,
2008; and Embraer Service Bulletin 190-53—
0027, dated February 18, 2008; for related
information.

Issued in Renton, Washington, on May 20,
2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. E9-12802 Filed 6—1-09; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0454; Directorate
Identifier 2008—NM-156—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400, 747-400D, and 747-
400F Series Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Boeing Model 747-400, 747—400D, and
747—-400F series airplanes. For all
airplanes, this proposed AD would
require installing new pump control and
time delay relays, doing related
investigative and corrective actions if
necessary, and changing the wiring for
the center and main fuel tanks override/
jettison fuel pumps; and, for certain
airplanes, installing new relays and
wiring for the horizontal stabilizer
override/jettison fuel pumps. This
proposed AD would also require a
revision to the maintenance program to
incorporate Airworthiness Limitation
No. 28—AWL-24 and No. 28—AWL~26.
For certain airplanes, this proposed AD
would also require installing an
automatic shutoff system for the
horizontal stabilizer tank fuel pumps
and installing a new integrated display
system. This proposed AD results from
fuel system reviews conducted by the
manufacturer. We are proposing this AD
to prevent uncommanded operation of
certain override/jettison pumps which
could cause overheat, electrical arcs, or
frictional sparks, and could lead to an
ignition source inside a fuel tank. This
condition, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: We must receive comments on
this proposed AD by July 17, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1,
fax 206—766—-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Jon
Regimbal, Aerospace Engineer,
Propulsion Branch, ANM—-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6506; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0454; Directorate Identifier
2008-NM-156—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
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service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

Safety assessments conducted by
Boeing indicate that there is a risk of an
ignition source in the main and center
fuel tanks for Model 747-400, 747—
400D, and 747-400F series airplanes,
and in the horizontal stabilizer fuel
tanks of Model 747-400 series airplanes,
if the override/jettison pump continues
to run for an extended time after the fuel

level goes below the pump inlet. The
pump is normally commanded off if the
fuel level goes below the pump inlet,
but if a single failure in the pump
control circuitry occurs, a pump can
continue to run after it is commanded
off. Uncommanded operation of certain
override/jettison pumps could cause
overheat, electrical arcs, or frictional
sparks, and could lead to an ignition
source inside a fuel tank. This
condition, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

Other Related Rulemaking

Installing a new integrated display
system (IDS) in accordance with Boeing
Service Bulletin 747-31-2376, 747-31—
2377, or 747-31-2378, all dated
September 5, 2006, as applicable, would
provide an acceptable substitute for
complying with certain paragraphs of
the ADs listed below.

e Paragraph E. of AD 90-09-06,
amendment 39-6581 (55 FR 15217,
April 23, 1990). That AD applies to all
Model 747 series airplanes and requires,
among other actions, installing a system
to provide visual warning signals to
alert flightcrew members and ground
crew personnel of certain incorrect
indications.

e Paragraph (b) of AD 91-13-10 R1,
amendment 39-8158 (57 FR 2446,
January 22, 1992). That AD applies to
certain Boeing Model 747 and 767 series
airplanes and requires, among other
actions, replacing the engine indicating
and crew alerting system (EICAS)
computers.

e Paragraph (d)(1) of AD 96-07-09,
amendment 39-9558 (61 FR 14608,
April 3, 1996). That AD applies to all
Boeing Model 747-400, 757, and 767
series airplanes and requires, among
other actions, installing an upgraded
EICAS computer that provides
“advisory” messages to the flightcrew to
indicate an impending engine fuel filter
bypass condition for each engine.

e Paragraph (a)(3)(iii) of AD 2000-02—
22, amendment 39-11540 (65 FR 5222,
February 3, 2000). That AD applies to
certain Boeing Model 747—400 series
airplanes and requires, among other
actions, modifying the IDS software.

e Paragraph (a)(2)(ii) of AD 2000-12—-
21, amendment 39-11799 (65 FR 39079,
June 23, 2000). [A correction of that AD
was published in the Federal Register
on July 18, 2000 (65 FR 44432).] That
AD requires, among other actions,
modifying the IDS software.

e Paragraph (d)(2)(iv) of AD 2003-16—
16, amendment 39-13269 (68 FR 51439,
August 27, 2003). That AD applies to
certain Boeing Model 747—400 series

airplanes and requires, among other
actions, installing new IDS software in
six integrated display units and three
electronic flight information (EFI)/
EICAS interface units.

e Paragraph (d)(1) of AD 2004-10-05,
amendment 39-13635 (69 FR 28052,
May 18, 2004). That AD applies to
certain Boeing Model 747—-400, 747—
400D, 747—-400F, 757-200, 757—200PF,
757—200CB, 767-200, 767-300, and
767—-300F series airplanes. That AD
requires, among other actions for Model
747-400, —400D, and —400F series
airplanes, replacing the three EFIS/
EICAS interface units (EIU), installing
new software in the integrated display
units (IDUs) and EIUs, replacing certain
central maintenance computers (CMGCs),
and installing new software in the
CMCs.

For airplanes with a horizontal
stabilizer fuel tank and with horizontal
stabilizer tank fuel pump auto-shutoff
installed, installing a new IDS in
accordance with Boeing Service Bulletin
747-31-2376, 747-31-2377, or 747-31—
2378, all dated September 5, 2006, as
applicable, would provide an acceptable
method for complying with certain
paragraphs of the ADs listed below,
provided the certificate limitations
enclosed with FAA Letter 140S-06-343,
dated November 17, 2006, are
incorporated into the limitations section
of the applicable airplane flight manual
(AFM) revision specified in the
applicable AD.

e Paragraph (a) of AD 2001-12-21,
amendment 12777 (66 FR 33170, June
21, 2001). That AD applies to all Boeing
Model 747 series airplanes and requires,
among other actions, revising the
Limitations Section of the AFM to
include procedures to prevent dry
operation of the center wing fuel tank
override/jettison pumps and, for certain
airplanes, to prohibit operation of the
horizontal stabilizer tank transfer
pumps in-flight.

e Paragraph (a) of AD 2001-21-07,
amendment 39-12478 (66 FR 54652,
October 30, 2001). That AD applies to
certain Boeing Model 747 series
airplanes and requires, among other
actions, revising the AFM to specify the
amount of fuel necessary for operating
the override/jettison fuel pumps, and to
specify not resetting the circuit breakers
for the override/jettison fuel pumps if
they are tripped.

e Paragraph (c)(2) of AD 2002-19-52,
amendment 39-12900 (67 FR 61253,
September 30, 2002). That AD applies to
all Boeing Model 737-600, —700, —700C,
—800, and —900 series airplanes; Model
747 series airplanes; and Model 757
series airplanes. That AD requires,
among other actions, revising the AFM
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to advise the flightcrew of certain
operating restrictions for maintaining
minimum fuel levels.

e Paragraph (a) of AD 2002-24-52,
amendment 39-12993 (68 FR 14,
January 2, 2003). That AD applies to all
Boeing Model 747-400, —400D, and
—400 F series airplanes and requires,
among other actions, revising the AFM
to require the flightcrew to maintain
certain minimum fuel levels in the
center wing fuel tank, and to prohibit
the use of the horizontal stabilizer fuel
tank.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 747—28A2280, dated
August 7, 2008. This service bulletin
describes procedures for installing new
pump control and time delay relays,
doing related investigative and
corrective actions if necessary, and
changing the wiring for the center and
main fuel tanks override/jettison fuel
pumps. The related investigative and
corrective actions include doing a
general visual inspection for corrosion
of the ground stud assembly during the
installation of the P914 relay panel and
cleaning or replacing the ground stud
assembly if necessary. Boeing Alert
Service Bulletin 747-28A2280 specifies
that the installation of a new integrated
display system (IDS), as described in the
following service bulletins, must be
done before or at the same time as the
actions in the alert service bulletin:

e Boeing Service Bulletin 747-31—
2376, dated September 5, 2006, for
Model 747-400, and —400F series
airplanes that have General Electric
engines, except for airplanes having
variable numbers (V/Ns) RL429, RL430,
RL473, RL511, and RL521, which
received new software in production.

¢ Boeing Service Bulletin 747-31—
2377, dated September 5, 2006, for
Model 747—400, and —400F series

airplanes that have Pratt & Whitney
engines, except for airplanes having
V/Ns RL456, RL492, and RL502, which
received new software in production.

e Boeing Service Bulletin 747-31—
2378, dated September 5, 2006, for
Model 747-400, —400D, and —400F
series airplanes that have Rolls Royce
engines.

We have also reviewed Boeing Alert
Service Bulletin 747-28A2281, dated
December 13, 2007, for Model 747-400
series airplanes. This service bulletin
describes procedures for installing new
relays and wiring in the horizontal
stabilizer override/jettison fuel pumps.
Boeing Alert Service Bulletin 747—
28A2281 specifies that the installation
of a new automatic shutoff system for
the horizontal stabilizer tank (HST) fuel
pumps, as described in the following
service bulletin, must be done before or
at the same time as the actions in the
alert service bulletin: Boeing Service
Bulletin 747—-28A2262, Revision 1,
dated May 8, 2008, for Model 747—400
series airplanes, except for airplanes
having V/Ns RM403, RM441, RM442,
RM443, and RM445.

We have also reviewed Section 9,
“Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs),” Boeing 747—400 Maintenance
Planning (MPD) Data Document
D621U400-9, Revision April 2008
(hereafter referred to as “Document
D621U400-9”). Sub-section D of
Document D621U400-9 describes AWLs
for fuel tank systems. Sub-section D of
Document D621U400-9 includes the
following fuel system AWLs:

¢ AWL No. 28—AWL—-24, which is a
repetitive functional test to verify
continued functionality of the automatic
shutoff system for the fuel boost pump
of the HST. This AWL applies to Model
747-400 airplanes, line numbers (L/Ns)
1343 and subsequent, and those that

ESTIMATED COSTS

have been modified in accordance with
Boeing Service Bulletin 747-28A2262.
e AWL No. 28—-AWL~-26, which is a
repetitive operational test to verify the
continued functionality of the
uncommanded on system for the
override/jettison pump of the main 2
and main 3 fuel tanks. This AWL
applies to Model 747-400, —400D, and
—400F airplanes, L/Ns 1380 and
subsequent, and those that have been
modified in accordance with Boeing
Alert Service Bulletin 747-28A2280.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require, for all airplanes installing new
pump control and time delay relays,
doing related investigative and
corrective actions if necessary, and
changing the wiring for the center and
main fuel tanks override/jettison fuel
pumps; and, for certain airplanes,
installing new relays and wiring for the
horizontal stabilizer override/jettison
fuel pumps. This proposed AD would
also require a revision to the
maintenance program to incorporate
Airworthiness Limitation No. 28—AWL—
24 and No. 28—AWL-26. For certain
airplanes, this proposed AD would also
require installing an automatic shutoff
system for the horizontal stabilizer tank
fuel pumps and installing a new
integrated display system.

Costs of Compliance

We estimate that this proposed AD
would affect 102 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD. The
average labor rate is $80 per work hour.

Number of U.S.-
Action Work hours Parts Cos(tj petr registered Fleet cost
produc airplanes
Installing relays/changing wiring for center | 375 to 394 ........ $65,015 to $95,015 to 102 i $9,691,530 to
and main fuel tanks. $65,451. $96,971. $9,891,042.
Installing a new IDS and revising the AFM | 210 3 ................ B0 e Up to $240 ....... Up to 102 ......... Up to $24,480.
when done (prior/concurrent action).
Installing relays and wiring for horizontal | 73 to 79 ............ $0 e $5,840 to T4 e $432,160 to $467,680.
stabilizer tank (HST). $6,320
Installing a new automatic shutoff for the | 44 ..................... $4,112 ... $7,632 ..o T4 e $564,768.
HST.
Revising the maintenance program .......... T e B0 $80 oo 102 e $8,160.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA-2009-0454;

Directorate Identifier 2008—NM-156—AD.

Comments Due Date

(a) We must receive comments by July 17,
2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
400, 747-400D, and 747—400F series
airplanes, certificated in any category; as
identified in Boeing Alert Service Bulletins

747-28A2280, dated August 7, 2008, and
747-28A2281, dated December 13, 2007.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include a new inspection. Compliance with
this inspection is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by this inspection, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC)
according to paragraph (m) of this AD. The
request should include a description of
changes to the required inspection that will
ensure the continued operational safety of
the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent uncommanded
operation of certain override/jettison pumps
which could cause overheat, electrical arcs,
or frictional sparks, and could lead to an
ignition source inside a fuel tank. This
condition, in combination with flammable
fuel vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Installations and Wiring Changes

(g) Within 60 months after the effective
date of this AD, do the actions in paragraphs
(g)(1) and (g)(2) of this AD, as applicable.

(1) For Model 747-400, —400D, and —400F
series airplanes: Install new pump control
and time delay relays and do related
investigative and all applicable corrective
actions, and change the wiring for the center
and main fuel tanks override/jettison fuel
pumps, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-28A2280, dated August
7, 2008. Do all related investigative and
applicable corrective actions before further
flight.

(2) For Model 747-400 series airplanes:
Install new relays and wiring for the
horizontal stabilizer override/jettison fuel
pumps in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-28A2281, dated
December 13, 2007.

Prior/Concurrent Requirements

(h) Prior to or concurrently with the
actions required by paragraph (g) of this AD,
do the applicable actions in paragraphs (h)(1)
and (h)(2) of this AD.

(1) For Model 747-400, —400D, and —400F
series airplanes identified in paragraphs
(h)(1)(), (h)(1)(ii), and (h)(1)(iii) of this AD:
Install a new integrated display system (IDS)
in accordance with the Accomplishment
Instructions of the applicable service bulletin
listed in paragraph (h)(1)(i), (h)(1)(ii), or
(h)(1)(iii) of this AD.

(i) For Model 747—400, —400D, and —400F
series airplanes that have General Electric
engines except airplanes having variable
numbers (V/Ns) RL429, RL430, RL473,
RL511, and RL521: Boeing Service Bulletin
747-31-2376, dated September 5, 2006.

(ii) For Model 747—-400 and —400F series
airplanes that have Pratt & Whitney engines
except airplanes having V/Ns RL456, RL492,
and RL502: Boeing Service Bulletin 747-31—
2377, dated September 5, 2006.

(iii) For Model 747-400 and —400F series
airplanes that have Rolls Royce engines:
Boeing Service Bulletin 747-31-2378, dated
September 5, 2006.

(2) For Model 747-400 series airplanes
except V/Ns RM403, RM441 through RM443
inclusive, and RM445: Install a new
automatic shutoff system for the horizontal
stabilizer tank (HST) fuel pumps in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
28A2262, Revision 1, dated May 8, 2008.
Installations accomplished before the
effective date of this AD in accordance with
Boeing Service Bulletin 747-28A2262, dated
March 15, 2007, are acceptable for
compliance with the installation required by
this paragraph.

Maintenance Program Revision

(i) Concurrently with accomplishing the
actions required by paragraph (g) of this AD,
revise the maintenance program by
incorporating Airworthiness Limitation
(AWL) No. 28—AWL-24 and No. 28—AWL-26
of Section 9, “Airworthiness Limitations
(AWLs) and Certification Maintenance
Requirements (CMRs),”” Boeing 747—400
Maintenance Planning (MPD) Data Document
D621U400-9, Revision April 2008. The
inspection interval for AWL No. 28—-AWL-24
and AWL No. 28—AWL~-26 starts on the date
the modification is incorporated.

No Alternative Inspections or Inspection
Intervals

(j) After accomplishing the action specified
in paragraph (i) of this AD, no alternative
actions or intervals may be used unless the
inspections or inspection intervals are
approved as an AMOC in accordance with
the procedures specified in paragraph (m) of
this AD.
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Acceptable Action for Certain ADs

(k) For Model 747—-400, —400D, and —400F
series airplanes: Installing a new IDS in

accordance with paragraph (h)(1) of this AD
is an acceptable method of compliance for

the action in the applicable AD paragraph
listed in Table 1 of this AD.

TABLE 1—ACTIONS FOR WHICH PARAGRAPH (H)(1) OF THIS AD IS AN ACCEPTABLE METHOD OF COMPLIANCE (NO

CERTIFICATE LIMITATIONS)

The action in—

Of—

aragraph E ...,

(Mme

(2) Paragraph (b) ....

(3) Paragraph (d)(1) ......
(4) Paragraph (a)(3)(iii) -.....
(5) Paragraph (a)(2)(ii) ......
(6) Paragraph (d)(2)(iv) .....
P (

aragraph (d)(1) ..ooooeeeeenieeecee

AD 90-09-06, amendment 39-6581.

AD 91-13-10 R1, amendment 39-8158.
AD 96-07-09, amendment 39-9558.

AD 2000-02-22, amendment 39—-11540.
AD 2000-12-21, amendment 39-11799.
AD 2003-16—-16, amendment 39-13269.
AD 2004-10-05, amendment 39-13635.

(1) For Model 747—400, —400D, and —400F
series airplanes with a horizontal stabilizer
fuel tank and with horizontal stabilizer tank
fuel pump auto-shutoff installed: Installing a
new IDS in accordance with paragraph (h)(1)
of this AD is an acceptable method of
compliance for the action in the applicable
AD paragraph listed in Table 2 of this AD,
provided the certificate limitations included
in the following statement are incorporated
into the Limitations Section of the applicable
airplane flight manual (AFM) in place of the
certificate limitation required by the AFM
revision specified in the applicable AD listed
in Table 2 of this AD. This may be done by
inserting a copy of this AD in the AFM.

“Certificate Limitations
Center Wing Tank

The center wing tank (CWT) fuel quantity
indication system must be operative to
dispatch with CWT mission fuel.

The CWT must contain a minimum of
17,000 pounds (7,700 kilograms) prior to
engine start, if the CWT override/jettison
pumps are to be selected ON during takeoff.

If the FUEL LOW CTR L or R message is
displayed, both CWT override/jettison
pump(s) must be selected OFF.

If the FUEL PRESS CTR L or R message is
displayed, the corresponding CWT override/
jettison pump must be selected OFF.

Horizontal Stabilizer Tank

The following additional limitations must
be followed if the horizontal stabilizer tank
is fueled and used:

The horizontal stabilizer tank (HST) fuel
quantity indication system must be operative
to dispatch with HST mission fuel.

If either the FUEL PMP STB L or R message
is displayed while on the ground, both HST
pumps must be selected OFF.

If either the FUEL PRES STB L or R
message is displayed, both HST pumps must
be selected OFF.

Defueling

Prior to defueling any fuel tanks, perform
a lamp test of the respective Fuel Pump Low
Pressure indication lights. When defueling,
the Fuel Pump Low Pressure indication
lights must be monitored and the fuel pumps
positioned to OFF at the first indication of
fuel pump low pressure. When defueling
with passengers on board, fuel pump
switches must be selected OFF at or above
approximately 7,000 pounds (3,200
kilograms) for the center wing tank, 3,000
pounds (1,400 kilograms) for main tanks, and
2,100 pounds (1,000 kilograms) for the
horizontal stabilizer tank. (These
requirements apply for defueling or
transferring between tanks.)

Warnings and Notes Applicable to All Fuel
Operations
Warning

Do not reset a tripped fuel pump circuit
breaker.
Warning

Do not cycle CWT and HST pump switches

from ON to OFF to ON with any continuous
low pressure indication present.

Note

There is no change to the maximum zero
fuel gross weight found in the airplane flight
manual.

Note

In a low fuel situation, both CWT override/
jettison pumps may be selected ON and all
CWT fuel may be used.

Note

In a low fuel situation, both HST transfer
pumps may be selected ON and all HST fuel
may be used.

Note

The CWT and the HST may be emptied
normally during an emergency.

Note

The limitations contained in these
certificate limitations supersede any
conflicting basic airplane flight manual
limitations.”

Note 2: When a statement identical to that
in paragraph (1) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Note 3: The certificate limitations in
paragraph (1) of this AD are also included as
an enclosure to FAA Letter 140S-06—343,
dated November 17, 2006.

TABLE 2—ACTIONS FOR WHICH PARAGRAPH (H)(1) OF THIS AD IS AN ACCEPTABLE METHOD OF COMPLIANCE (WITH

CERTIFICATE LIMITATIONS)

The action in—

Of—

(1) Paragraph
(2) Paragraph
(3P
4P

aragraph (a)

) ISP P TP O PR URPUPPRPRN
) TSSO PE RS RPPRP

(
(

aragraph (€)(2) ..ooooveeeeriiiieeie e
(

AD 2001-12-21, amendment 39-12277.
AD 2001-21-07, amendment 39-12478.
AD 2002-19-52, amendment 39-12900.
AD 2002—24-52, amendment 39-12993.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this
AD, if requested using the procedures

found in 14 CFR 39.19. Send
information to ATTN: Jon Regimbal,
Aerospace Engineer, Propulsion Branch,
ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98057—-3356;

telephone (425) 917-6506; fax (425)
917-6590. Or, e-mail information to 9-
ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance
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time for this AD, follow the procedures
in 14 CFR 39.19. Before using any
approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI)
or principal avionics inspector (PAI), as
appropriate, or lacking a principal
inspector, your local Flight Standards
District Office. The AMOC approval
letter must specifically reference this
AD.

Issued in Renton, Washington, on May 11,
2009.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E9—12742 Filed 6—1—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0496; Directorate
Identifier 2008—NM-139-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.27 Mark 050 and F.28 Mark
0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several incidents have been reported
where an electrical burning smell was noted
in the cockpit, originating from the Electrical
Power Centre. Troubleshooting revealed a
partly molten terminal, which normally
attaches a wire or bus bar to a stud of an
Electrical Power Contactor, Part Number
(P/N) SG02206. Furthermore, heat damage to
the contactor stud itself was found. * * *

* * * * *

This condition, if not corrected, could lead
to further cases of overheating of terminals
and studs of Electrical Power Contactors
P/N SG02206, possibly resulting in the loss
of electrical power systems, electrical arcing
and fire/smoke in the cockpit.

The proposed AD would require
actions that are intended to address the

unsafe condition described in the MCAI

DATES: We must receive comments on
this proposed AD by July 2, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For Fokker service information
identified in this proposed AD, contact
Fokker Services B.V., Technical
Services Dept., P.O. Box 231, 2150 AE
Nieuw-Vennep, the Netherlands;
telephone +31 (0) 252-627-350; fax +31
(0) 252—-627—211; e-mail
technicalservices.
fokkerservices@stork.com; Internet
http://www.myfokkerfleet.com.

For Goodrich service information
identified in this proposed AD, contact
Goodrich Corporation, Power Systems,
1555 Corporate Woods Parkway,
Uniontown, Ohio 44685-8799;
telephone 330-487-2007; fax 330—487—
1902; e-mail twinsburg.
techpubs@goodrich.com; Internet http://
www.goodrich.com/TechPubs.

You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA—-2009-0496; Directorate Identifier
2008—-NM-139—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008—0091,
dated May 13, 2008 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Several incidents have been reported
where an electrical burning smell was noted
in the cockpit, originating from the Electrical
Power Centre. Troubleshooting revealed a
partly molten terminal, which normally
attaches a wire or bus bar to a stud of an
Electrical Power Contactor, Part Number
(P/N) SG02206. Furthermore, heat damage to
the contactor stud itself was found. Material
investigation revealed that the terminal,
which was attached to the stud, was not
properly torque tightened when the incident
occurred. Loss of torque is considered to
have occurred during operation, for reasons
not fully understood. Further loosening may
have taken place in-service under influence
of vibration. As a result, poor contact caused
electrical arcing during which extremely high
temperatures were developed, leading to
partial melting of the terminal.

Investigation of some other burned
contactors revealed evidence (flat spring lock
washer) of a fully torqued terminal/stud
connection when the overheating occurred.
The exact cause for the increase in
temperature in the contactor and the
terminal/stud could not be determined.
However, it could not be excluded that an
increase of the temperature inside the
contactor could lead to reduction of the
reliability of the contactor stud/terminal
connection due to loss of lock washer
tension. The affected Electrical Power
Contactor is used on several locations in the
electrical power system, i.e. Generator Line
Contactor (GLC), Bus Tie Contactor (BTC),
Auxiliary Power Contactor (APC) and
External Power Contactor (EPC).
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This condition, if not corrected, could lead replacement of the current nut and spring Relevant Service Information
to further cases of overheating of terminals washer of the standard contactor P/N
and studs of Electrical Power Contactors P/ SG02206 with a new self-locking nut. Goodrich Power Systems has issued
N 5G02206, possibly resulting in the loss of Service Bulletin SG02206-24-01, dated
elegtfficil PO‘{("H syitems, Electrical arcing You may obtain further information March 4. 2008. Fokker Services B.V. has
and fire/smoke in the cockpit. i ; . ’ R N Se 3.
For the reasons describeg above, this EASA ggfﬁ(;mmmg the MCAI in the AD issued the.servme bulletins identified in
Airworthiness Directive (AD) requires the ' the following table.

TABLE—SERVICE INFORMATION

Service bulletin Date

Fokker Service Bulletin SBF50-24-030, including the drawings identified in the subsequent table, “Table—Drawings In- | November 6, 2003.
cluded in Fokker Service Bulletin SBF50-24-30".
Fokker Service Bulletin SBFS0—24—031 ........oooiiiiiiiiiiiiee i et ee e e e et e e e e e st e e e e e e e e e aaeaeeeaeeesasaeaeeaaesesasnsaeeaeaeeaasssseeaeeeanaanes January 29, 2008.

Fokker Service Bulletin SBF100—24-037, including Manual Change Notification—Maintenance Documentation MCNM | October 2, 2003.

F100-076, dated October 2, 2003, and including the drawings identified in the subsequent table, “Table—Drawings

Included in Fokker Service Bulletin SBF100-24-037".
Fokker Service Bulletin SBFTO0—24—041 .......cooo oo iiiiiieee oot e ettt e e e e e ettt e e e e e e e aaaeaeeeeeeesesaaaeeeaseaasnsseeaeeesaansssaeeaeeeannnnes January 29, 2008.

TABLE—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF50-24—030

Fokker drawing— Sheet— Dated—
W7980-236 02 August 1, 2003.
W7980-253 40 September 17, 2003.
W7980-253 41 September 17, 2003.
W7980-253 42 September 17, 2003.
W7980-253 43 September 17, 2003.
W7980-253 44 September 17, 2003.
W7980-253 45 September 17, 2003.
W7980-253 46 September 17, 2003.
W7980-253 47 September 17, 2003.
W7980-253 48 September 17, 2003.
W7980-253 49 September 17, 2003.
W7980-253 50 September 17, 2003.
W7980-253 51 September 17, 2003.
W7980-253 52 September 17, 2003.
W7980-253 53 September 17, 2003.
W7980-253 54 September 17, 2003.
W7980-253 55 September 17, 2003.
W7980-253 56 September 17, 2003.
W7980-253 57 September 17, 2003.
W7980-253 58 September 17, 2003.
W7980-253 59 September 17, 2003.
W7980-253 60 September 24, 2003.
W7980-253 61 September 24, 2003.
W7980-253 62 September 24, 2003.
W7980-253 63 September 24, 2003.
W7980-253 64 September 24, 2003.
W7980-253 65 September 24, 2003.
W7980-253 66 September 24, 2003.

INCLUDED IN FOKKER SERVICE BULLETIN SBF100—24—-037

Fokker drawing— Sheet— Dated—
W43255 01 July 30, 2003.
W43255 ... 02 July 30, 2003.
W43255 ... 03 August 4, 2003.
W43255 ... 04 July 30, 2003.
W43255 ... 05 July 30, 2003.
W43255 ... 06 July 30, 2003.
W43255 07 August 4, 2003.

The actions described in this service =~ FAA’s Determination and Requirements in the United States. Pursuant to our
information are intended to correct the = of This Proposed AD bilateral agreement with the State of
unsafe condition identified in the . Design Authority, we have been notified
MCAL This product has been approved by of the unsafe condition described in the

the aviation authority of another MCATI and service information
country, and is approved for operation
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referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 5 products of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $5,715 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$31,775, or $6,355 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Fokker Services B.V.: Docket No. FAA—
2009-0496; Directorate Identifier 2008—
NM-139-AD.

Comments Due Date

(a) We must receive comments by July 2,

2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Model F.27
Mark 050 and F.28 Mark 0100 airplanes,

certificated in any category, all serial
numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several incidents have been reported
where an electrical burning smell was noted
in the cockpit, originating from the Electrical
Power Centre. Troubleshooting revealed a
partly molten terminal, which normally
attaches a wire or bus bar to a stud of an
Electrical Power Contactor, Part Number
(P/N) SG02206. Furthermore, heat damage to
the contactor stud itself was found. Material
investigation revealed that the terminal,
which was attached to the stud, was not
properly torque tightened when the incident
occurred. Loss of torque is considered to
have occurred during operation, for reasons
not fully understood. Further loosening may
have taken place in-service under influence
of vibration. As a result, poor contact caused
electrical arcing during which extremely high
temperatures were developed, leading to
partial melting of the terminal.

Investigation of some other burned
contactors revealed evidence (flat spring lock
washer) of a fully torqued terminal/stud
connection when the overheating occurred.
The exact cause for the increase in
temperature in the contactor and the
terminal/stud could not be determined.
However, it could not be excluded that an
increase of the temperature inside the
contactor could lead to reduction of the
reliability of the contactor stud/terminal
connection due to loss of lock washer
tension. The affected Electrical Power
Contactor is used on several locations in the
electrical power system, i.e. Generator Line
Contactor (GLC), Bus Tie Contactor (BTC),
Auxiliary Power Contactor (APC) and
External Power Contactor (EPC).

This condition, if not corrected, could lead
to further cases of overheating of terminals
and studs of Electrical Power Contactors
P/N SG02206, possibly resulting in the loss
of electrical power systems, electrical arcing
and fire/smoke in the cockpit.

For the reasons described above, this EASA
Airworthiness Directive (AD) requires the
replacement of the current nut and spring
washer of the standard contactor P/N
SG02206 with a new self-locking nut.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Except as provided by paragraphs (f)(2)
and (f)(3) of this AD: Within 36 months after
the effective date of this AD, remove the
standard nuts and lock washers from the
contactors having part number (P/N)
SG02206, install new self-locking nuts, and
perform the applicable tests on the
Alternating Current Bus Transfer system, in
accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-24—-041 or SBF50-24-031, both
dated January 29, 2008, as applicable. If any
test fails, before further flight, repair using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or EASA (or its
delegated agent).
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(2) Accomplishment of paragraph (f)(1) of
this AD is not required for Model F.28 Mark
0100 airplanes that have been modified in
service in accordance with Fokker Service
Bulletin SBF100-24—-037, dated October 2,
2003. Accomplishment of Fokker Service
Bulletin SBF100-24—037, dated October 2,
2003, within the compliance time specified
in paragraph (f)(1) of this AD is considered
an acceptable method of compliance with the
requirements of paragraph (f)(1) of this AD.

(3) Accomplishment of paragraph (f)(1) of
this AD is not required for Model F.27 Mark
050 airplanes that have been modified during
production to incorporate Fokker
Engineering Change Record (ECR) 51780, or
for airplanes that have been modified in
service in accordance with Fokker Service
Bulletin SBF50-24—-030, dated November 6,
2003. Accomplishment of Fokker Service
Bulletin SBF50-24—-030, dated November 6,
2003, within the compliance time specified
in paragraph (f)(1) of this AD is considered
an acceptable method of compliance with the
requirements of paragraph (f)(1) of this AD.

(4) As of 36 months after the effective date
of this AD, no person may install a contactor
having P/N SG02206 on any airplane unless

it has been modified in accordance with
Goodrich Power Systems Service Bulletin
SG02206—24-01, dated March 4, 2008.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: The
MCALI does not include a corrective action for
airplanes on which the test required by
paragraph (f)(1) of this AD fails. This AD
requires the corrective action specified in
paragraph (f)(1) of this AD.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to Attn: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to

TABLE 1—SERVICE INFORMATION

which the AMOC applies, notify your
appropriate principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local flight Standards District
Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008—-0091, dated May 13, 2008,
and the service information listed in Tables
1, 2, and 3 of this AD for related information.

Service bulletin

Date

Fokker Service Bulletin SBF50-24—-030, including the drawings identified in Table 2 of this AD

Fokker Service Bulletin SBF50-24—-031

Fokker Service Bulletin SBF100-24-037, including Manual Change Notification—Maintenance Documentation MCNM

F100-076, dated October 2, 2003, and including the drawings identified in Table 3 of this AD.

Fokker Service Bulletin SBF100-24—-041

Goodrich Power Systems Service Bulletin SG02206—24—01

November 6, 2003.
January 29, 2008.
October 2, 2003.

January 29, 2008.
March 4, 2008.

TABLE 2—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF50—24—-030

Fokker drawing—

Sheet—

Dated—

W7980-236
W7980-253 ....
W7980-253 ...
W7980-253 ...
W7980-253 ....
W7980-253 ...
W7980-253 ...
W7980-253 ....
W7980-253 ....
W7980-253 ....
W7980-253 ....
W7980-253 ....
W7980-253
W7980-253
W7980-253 ...
W7980-253
W7980-253
W7980-253 ...
W7980-253
W7980-253
W7980-253 ....
W7980-253
W7980-253
W7980-253 ....
W7980-253
W7980-253
W7980-253 ...
W7980-253

August 1, 2003.

September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 17, 2003.
September 24, 2003.
September 24, 2003.
September 24, 2003.
September 24, 2003.
September 24, 2003.
September 24, 2003.
September 24, 2003.
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TABLE 3—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100-24—-037

Fokker drawing— Sheet— Issue— Dated—

WAB255 ..ot 01 July 30, 2003.

W43255 ... 02 July 30, 2003.
03 August 4, 2003.
04 July 30, 2003.
05 July 30, 2003.
06 July 30, 2003.
07 August 4, 2003.

Issued in Renton, Washington, on May 20,
2009.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—12803 Filed 6-1-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—2009-0251]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Patapsco River, Northwest
Harbor, Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations
during the ‘“Baltimore Dragon Boat
Challenge,” a marine event to be held
on the waters of the Patapsco River,
Northwest Harbor, Baltimore, MD.
These special local regulations are
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to temporarily
restrict vessel traffic in a portion of the
Patapsco River during the event.

DATES: Comments and related material
must be received by the Coast Guard on
or before July 2, 2009.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0251 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. Ronald Houck,
U.S. Coast Guard Sector Baltimore, MD;
telephone 410-576—-2674, e-mail
Ronald.L.Houck@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0251),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand delivery, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name

and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert “USCG—
USCG—0251" in the Docket ID box,
press Enter, and then click on the
balloon shape in the Actions column. If
you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert USCG—
2009-0251 in the Docket ID box, press
Enter, and then click on the item in the
Docket ID column. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
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in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On August 22, 2009, Baltimore
Dragon Boat Club, Inc. will sponsor
Dragon Boat Races in the Patapsco
River, Northwest Harbor at Baltimore,
MBD. The event will consist of
approximately 15 teams rowing Chinese
Dragon Boats in heats of 2 to 4 boats for
a distance of 500-meters. Due to the
need for vessel control during the event,
the Coast Guard will temporarily restrict
vessel traffic in the event area to provide
for the safety of participants, spectators
and other transiting vessels.

Discussion of Proposed Rule

The Coast Guard proposes to establish
temporary special local regulations on
specified waters of the Patapsco River,
Northwest Harbor, Baltimore, MD. The
regulations will be in effect from 6 a.m.
to 7 p.m. on August 22, 2009. In the case
of inclement weather this marine event
may be postponed and rescheduled for
6 a.m. to 7 p.m. on August 29, 2009. The
effect of this proposed rule will be to
restrict general navigation in the
regulated area during the event. Except
for persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area. Vessel traffic will be
allowed to transit the regulated area at
slow speed between heats, when the
Coast Guard Patrol Commander
determines it is safe to do so. These
regulations are needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not

require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
regulation will prevent traffic from
transiting a portion of the Patapsco
River during the event, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made
to the maritime community via the
Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly. Additionally,
the regulated area has been narrowly
tailored to impose the least impact on
general navigation yet provide the level
of safety deemed necessary. Vessel
traffic will be able to transit the
regulated area at slow speed between
heats, when the Coast Guard Patrol
Commander deems it is safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels intending to transit
or anchor in the effected portions of the
Patapsco River during the event.

Although this regulation prevents
traffic from transiting a portion of the
Patapsco River, Northwest Harbor
during the event, this proposed rule
would not have a significant economic
impact on a substantial number of small
entities for the following reasons. This
proposed rule would be in effect for
only a limited period. Vessel traffic will
be able to transit the regulated area
between heats, when the Coast Guard
Patrol Commander deems it is safe to do
so. Before the enforcement period, we
will issue maritime advisories so

mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Coast Guard
Sector Baltimore, MD listed under FOR
FURTHER INFORMATON CONTACT at the
beginning of this rule. The Coast Guard
will not retaliate against small entities
that question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
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have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023.1
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule regulates vessel movement around
a marine regatta on the navigable waters
of the United States. This type of event
is categorically excluded from further
analysis under section 2.B.2, figure 2—1,
paragraph (34)(h) of the Instruction, and
we anticipate that this exclusion will
apply to this event. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add temporary § 100.35-T05-0251
to read as follows:

§100.35-T05-0251 Special Local
Regulations for Marine Events; Patapsco
River, Northwest Harbor, MD.

(a) Regulated area. The following
locations are regulated areas: All waters
of the Patapsco River, Northwest
Harbor, Maryland, located near Locust
Point, within an area bounded by the
following lines of reference; bounded on
the west by a line running along
longitude 076°35’35” W; bounded on the
east by a line running along longitude
076°35’10” W; bounded on the north by

a line running along latitude 39°016"40”
N; and bounded on the south by the
shoreline. All coordinates reference
Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U. S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(c) Special local regulations: (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area must: (i) Stop the vessel
immediately when directed to do so by
the Coast Guard Patrol Commander or
any Official Patrol.

(ii) Proceed as directed by the Coast
Guard Patrol Commander or any Official
Patrol.

(d) Enforcement period: This section
will be enforced as follows; (1) from 6
a.m. until 7 p.m. on August 22, 2009.

(2) In the case of inclement weather
this marine event may be postponed and
rescheduled for 6 a.m. to 7 p.m. on
August 29, 2009.

(3) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue
marine information broadcast on
VHF-FM marine band radio announcing
specific event date and times.

Dated: May 20, 2009.
Fred M. Rosa, Jr.,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. E9—12705 Filed 6—1—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110

[Docket No. USCG—-2008-0006]

RIN 1625—AA01

Seventh Coast Guard District, Captain

of the Port Zone Jacksonville,
Temporary Restricted Anchorage

AGENCY: Coast Guard, DHS.
ACTION: Proposed rule; withdrawal.

SUMMARY: The Coast Guard is
withdrawing its proposed rule
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concerning the establishment of three
temporary restricted anchorages with
associated safety/security zones within
the Captain of the Port Zone
Jacksonville. The proposed rule is being
withdrawn because the geographic
locations of the proposed anchorage
areas are beyond three nautical miles
from the baseline of the territorial sea.
DATES: The proposed rule published at
73 FR 12925, March 11, 2008, is
withdrawn, as of June 2, 2009.
ADDRESSES: The docket for this
withdrawn rulemaking is available for
inspection or copying at the Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2008-0006 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice,
contact Lieutenant Commander Mark
Gibbs at U.S. Coast Guard Sector
Jacksonville Prevention Department,
telephone 904-564-7563, e-mail
Mark.A.Gibbs@uscg.mil. If you have
questions on viewing material in the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION:

Background

On March 11, 2008, we published a
notice of proposed rulemaking entitled
“Seventh Coast Guard District, Captain
of the Port Zone Jacksonville,
Temporary Restricted Anchorage” in the
Federal Register (73 FR 12925). We
received no comments on the proposed
rule; no public meeting was requested
and none was held.

The rulemaking concerned
establishment of three, multi-purpose,

I. INTRODUCTION

temporary restricted anchorages with
associated safety/security zones to
service vessels intending to call on the
ports of Jacksonville or Fernandina,
within the Captain of the Port Zone
Jacksonville as defined by 33 CFR 3.35—
20. These temporary restricted
anchorages and associated safety/
security zones were designed for the
geographic separation and/or restriction
of vessels or persons on such vessels
when such vessels or persons pose or
are suspected of posing a safety, public
health, environmental, or security
threat.

Withdrawal

The proposed rule sought to establish
anchorage areas beyond three nautical
miles from the territorial sea baseline.
Currently, the Coast Guard’s authority
under the Rivers and Harbors Act does
not allow it to create anchorages more
than three miles from the territorial sea
baseline (see 33 CFR 2.20 and 2.22).
Therefore, we are withdrawing our
proposal, which was published on
March 11, 2008, in the Federal Register
(73 FR 12925).

Authority: We issue this notice of
withdrawal under the authority of 33 U.S.C.
471, 1221 through 1236, 2030, 2035, 2071; 33
CFR 1.05-1; and Department of Homeland
Security Delegation No. 0170.1.

Dated: May 12, 2009.

R.S. Branham,

Rear Admiral, U.S. Coast Guard, Commander,
Coast Guard Seventh District.

[FR Doc. E9—-12707 Filed 6—1-09; 8:45 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket No. 09-65; FCC 09-38]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2009

AGENCY: Federal Communications
Commission.

TABLE OF CONTENTS

Heading

II. NOTICE OF PROPOSED RULEMAKING .....ocoiiiiiiiiiiiiiiiiiiiiiie ittt
A. FY 2009 Regulatory Fee Assessment Methodology—Development of FY 2009 Regulatory Fees ....

B. Regulatory Fee Obligations for Digital Broadcasters

C. Commercial Mobile Radio Service Messaging Service ..

D. International Bearer Circuits .................

E. Administrative and Operational Issues ..

1. Mandatory Use of Fee Filer ............

2. Notification and Collection of Regulatory Fees ..

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission will revise
its Schedule of Regulatory Fees in order
to recover an amount of $341,875,000
that Congress has required the
Commission to collect for fiscal year
2009. Section 9 of the Communications
Act of 1934, as amended, provides for
the annual assessment and collection of
regulatory fees under sections 9(b)(2)
and 9(b)(3), respectively, for annual
“Mandatory Adjustments” and
“Permitted Amendments” to the
Schedule of Regulatory Fees.

DATES: Comments are due June 4, 2009,
and reply comments are due June 11,
2009.

ADDRESSES: You may submit comments,
identified by MD Docket No. 09-65, by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs. Follow the
instructions for submitting comments.

e E-mail: ecfs@fcc.gov. Include MD
Docket No. 09-65 in the subject line of
the message.

e Mail: Commercial overnight mail
(other than U.S. Postal Service Express
Mail) and Priority Mail, must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743. U.S. Postal Service
first-class, Express, and Priority mail
should be addressed to 445 12th Street,
SW., Washington DC 20554.

FOR FURTHER INFORMATION CONTACT:
Daniel Daly, Office of Managing Director
at (202) 418-1832.

SUPPLEMENTARY INFORMATION:

Adopted: May 11, 2009; Released:
May 14, 2009.

By the Commission: Acting Chairman
Copps issuing a statement.

Paragraph
No.

a. Pre-bills 16
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¢ Initial Regulatory Flexibility Analysis.

Coverages.
FY 2008 Schedule of Regulatory Fees.

Proposed Letter to Submarine Cable Operators.

Sources of Payment Unit Estimates for FY 2009.

Calculation of FY 2009 Revenue Requirements and Pro-Rata Fees.
Proposed FY 2009 Schedule of Regulatory Fees.

Factors, Measurements, and Calculations That Go Into Determining Station Signal Contours and Associated Population

e Proposed Rules for FY 2009 International Bearer Circuit Fees.

I. Introduction

1. Section 9 of the Communications
Act of 1934, as amended (“the Act”),
requires the Commission to assess fees
to recover the regulatory costs
associated with the Commission’s
enforcement, policy and rulemaking,
user information, and international
activities.! The Commission is obligated
to collect $341,875,000 in regulatory
fees during Fiscal Year (“FY”’) 2009 to
fund the Commission’s operations.2 In
the accompanying Notice of Proposed
Rulemaking (“NPRM”), we request
comment on substantive and procedural
aspects of our current regulatory fee
program, including assessment of fees
on digital broadcasting television
licensees after the June 12, 2009 nation-
wide digital transition date.

II. Notice of Proposed Rulemaking

A. FY 2009 Regulatory Fee Assessment
Methodology—Development of FY 2009
Regulatory Fees

2. In this NPRM, we seek comment on
the development of FY 2009 regulatory
fees collected pursuant to section 9 of
the Act. For FY 2009, we propose to

147 U.S.C. 159(a)(1).

2 See Omnibus Appropriations Act, 2009, Public
Law 111-8.

retain the established methods and
policies that the Commission has used
to collect regulatory fees in the past
except as discussed below. For the FY
2009 regulatory fee cycle, we propose to
retain most of the administrative
measures used for notification and
assessment of regulatory fees of
previous years. As we have in previous
years, we seek comment on ways to
improve the Commission’s
administrative processes for notifying
entities of their regulatory fee
obligations and collecting their
payments.

3. The Commission is obligated to
collect $341,875,000 in regulatory fees
during FY 2009 to fund the
Commission’s operations.? Consistent
with our established practice, we intend
to collect these fees in the August-
September 2009 time frame in order to
collect the required amount by the end
of the fiscal year.

4. For our FY 2009 regulatory fee
assessment, we propose to use
essentially the same section 9 regulatory
fee assessment methodology adopted for
FY 2008, except with regard to
submarine cable systems or as otherwise

3 See Omnibus Appropriations Act, 2009, Public

Law 111-8.

discussed below.* Each fiscal year, the
Commission proportionally allocates to
fee categories the total amount that must
be collected through our section 9

4+We recently revised the Commission’s
international bearer circuit (IBC) fee rules by
adopting a new methodology for calculating
regulatory fees on both common carrier and non-
common carrier international submarine cable
systems based on a per system fee. See Assessment
and Collection of Regulatory Fees for Fiscal Year
2008, MD Docket No. 08-65, Second Report and
Order (rel. March 24, 2009) (“‘Submarine Cable
Order”). Under section 9(b)(4)(B) of the Act, we
must notify Congress 90 days before a permitted
amendment to the regulatory fees can take effect.
The 90 day period will elapse as of July 15, 2009.
For this reason, we are calculating proposed
regulatory fees for FY 2009 for this service using
both the new methodology and the old (pre-FY
2009) methodology. See Appendix A for the
proposed regulatory fees for international
submarine cable systems based on the new
methodology adopted in the Submarine Cable
Order. See Appendix I for the proposed regulatory
fees for international submarine cable systems
based on the current methodology which remains
in effect pending the Congressional notification
process. If the 90 day period elapses without
Congressional objection to the permitted
amendment, we will use the new methodology
contained in Appendix A to calculate submarine
cable fees in our FY 2009 report and order.
Terrestrial and satellite facilities do not have cable
landing licenses and will continue to pay regulatory
fees on a per 64KB circuit basis, under our historic
methodology as revised in the Submarine Cable
Order. See Submarine Cable Order at paragraph 20.
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regulatory fees.? Consistent with past
practice, we propose to divide the FY
2009 payment amount by the number of
payment units in each fee category to
calculate the unit fee. For cases
involving small fees, we propose to
divide the resulting unit fee by the term
of the license. We propose to round
these fees consistent with the
requirements of section 9(b)(2) of the
Act. We seek comment on these
proposals.

B. Regulatory Fee Obligations for Digital
Broadcasters

5. The rules currently require that
VHF and UHF stations pay regulatory
fees; the rules do not specify “analog”
or “digital.” ¢ In our FY 2005 Report and
Order, we stated that we had sought
comment on whether to establish
regulatory fee obligations for digital
broadcasters but received no comments
on the issue and did not establish
regulatory fee obligations for digital
broadcasters at that time.” We instead
maintained that the regulatory fee
obligation applied only for analog
broadcaster facilities. Again in the
Commission’s FY 2008 Report and
Order, we sought comment on how to
assess regulatory fees after the
conversion from analog to digital
broadcasting, which will be completed
on June 12, 2009 for full-power
stations.8 We again received no
comments on this issue.

6. Consistent with past years, we will
not assess FY 2009 regulatory fees for
both digital and analog licenses from a
licensee in the process of transitioning
from analog to digital. Stations that were
broadcasting in both analog and digital
on October 1, 2008 will be assessed FY
2009 regulatory fees for their analog
license only. Also consistent with our
past practice, stations that were
broadcasting in digital only on October
1, 2008 will not be assessed regulatory
fees for their digital license for FY 2009.

7. Beginning in FY 2010, we plan to
collect regulatory fees from digital
broadcasters. We seek comment on our
plan to collect regulatory fees on full-
power digital broadcast stations
beginning with FY 2010, i.e., the fiscal
year after the nation-wide transition
date on June 12, 2009. Our goal is to
ensure that digital broadcasters will pay

5 See Appendix H for the proposed FY 2009
regulatory fee assessment methodology, including a
comparison to the FY 2008 results.

6 See 47 CFR 1.1153.

7 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2005, MD Docket No. 05-59,
Report and Order and Order on Reconsideration, 20
FCC Rcd 12259, 12266-67, paragraph 23 (2005)
(“FY 2005 Report and Order”).

8 F'Y 2008 Report and Order at paragraphs 44—46.

their share of regulatory fees in the years
after the nation-wide transition is
complete. Therefore, in FY 2010, we
plan to collect regulatory fees from
digital broadcasters. During this
transitional year, we seek comment on
our plan to collect regulatory fees from
digital broadcasters beginning in FY
2010, and whether an accompanying
rule change is necessary.

C. Commercial Mobile Radio Service
Messaging Service

8. Commercial Mobile Radio Service
(“CMRS”’) Messaging Services, which
replaced the CMRS One-Way Paging fee
category in FY 1997, includes all
narrowband services.? We have
maintained the CMRS Messaging
Service regulatory fee at the rate that
was first established in FY 2002,1° $0.08
per subscriber, because the subscriber
base in this industry has declined
significantly.1? We found that
maintaining the CMRS Messaging
regulatory fee rate at $0.08 per
subscriber, rather than allowing it to
increase, was the appropriate level of
relief to be afforded to the messaging
industry. We propose to maintain the
messaging service regulatory fee at $0.08
per subscriber. We seek comment on
this proposal.

D. International Bearer Circuits

9. Under our current policy,
International Bearer Circuits (“IBC”’)
fees are paid by facilities-based common
carriers that have active (used or leased)
international bearer circuits as of
December 31 of the prior year in any
terrestrial or satellite transmission
facility for the provision of service to an
end user or resale carrier, which
includes active circuits to themselves or
to their affiliates. Submarine cable
operators pay IBC fees for common
carrier and non-common carrier circuits
based on a per system fee.12 Initially, in
1994 when the Commission first
established regulatory fees, it only
required that terrestrial, satellite and
submarine cable common carriers
providing IBCs and non-common carrier

9 See Assessment and Collection of Regulatory
Fees for Fiscal Year 1997, MD Docket No. 96-186,
Report and Order, 12 FCC Rcd 17161, 17184-85,
paragraph 60 (1997) (“FY 1997 Report and Order”).

10 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2003, MD Docket No. 03-83,
Report and Order, 18 FCC Red 15985, 15992,
paragraph 21 (2003) (“FY 2003 Report and Order”).

11 The subscriber base in the paging industry
declined 83 percent from 40.8 million to 6.95
million, from FY 1997 to FY 2008, according to FY
2008 collection data as of September 30, 2008.

12 We recently revised our IBC fee rules to assess
fees on both common carrier and non-common
carrier international subcable systems based on a
per system fee. Submarine Cable Order at paragraph
13.

submarine cable operators providing
IBCs pay the regulatory fees.13 Since
1997 operators of non-common carrier
satellites also must pay a fee for each
circuit sold or leased to any customer,
including themselves or their affiliates,
other than an international common
carrier authorized by the Commission to
provide U.S. international common
carrier services.14

10. We propose to collect IBC
regulatory fees in FY 2009 consistent
with our current policy.15 In the FY
2008 Report and Order, the Commission
initiated a Further NPRM to review its
regulatory fee methodology and explore
ways to “comprehensively make the
Commission’s regulatory fee process
more equitable.” 16 We note that our
review is continuing. On March 17,
2009, we adopted the Submarine Cable
Order, which made the methodology for
calculating regulatory fees more
equitable among international
submarine cable operators, without
distinguishing between common
carriers and non-common carriers.1”
That decision did not, however,
substantively address the IBC fees for
terrestrial operators.1® As part of our
comprehensive effort to review our
regulatory fees process for possible ways
to make the process more equitable, we

13 See Implementation of Section 9 of the
Communications Act; Assessment and Collection of
Regulatory Fees for the 1994 Fiscal Year, Report
and Order, MD Docket No. 94-19, FCC 94-140, 9
FCC Rcd 5333, 5367, paragraph 98 (1994).

14 See Assessment and Collection of Regulatory
Fees for Fiscal Year 1997 (1997 Regulatory Fees
Order), Report and Order, MD Docket No. 96-186,
FCC 97-215, 12 FCC Red 17161 (1997) aff'd
Panamsat Corporation v. FCC, 198 F.3d 890, 898
(D.C. Cir 1998). When including non-common
carrier satellite operators providing international
communications among the payors of regulatory
fees for international bearer circuits, the
Commission stated that “although we have not in
the past required these providers to pay the
international bearer circuit regulatory fees, we
conclude that it is now appropriate to impose the
fee, due to these satellite providers extensive
participation in services once reserved to the
common carriers and [non-common carrier]
undersea cable operators and, in particular, to the
important role they now play in the provision of
international bearer circuits.” 12 FCC Rcd at 17189,
at paragraph 71 (1997).

150n March 17, 2009, the Commission adopted
the Submarine Cable Order, which changed the
methodology for calculating regulatory fees for
international submarine cable operators. After a
pending 90-day congressional notification period,
this new methodology will be incorporated into the
FY 2009 regulatory fee Report and Order and will
become effective in fiscal year 2009.

16 See FY 2008 Report and Order at paragraph 2.
The Further NPRM, however, did not seek comment
on any issues specifically related to IBC fees. See
id. at paragraph 25-58.

17 See Submarine Cable Order at paragraph 2.

18 Id., at paragraph 20 n.48 (encouraging
terrestrial IBC providers, among others, to propose
any changes to the regulatory fee methodology that
would better serve their interests).
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now seek comment on whether,
beginning in FY 2010, carriers providing
international service over terrestrial
circuits also should pay IBC fees on
non-common carrier circuits.1® Carriers
primarily provide terrestrial
international services through
microwave and fiber links across the
U.S.-Canada and U.S.-Mexico borders.20
Non-common carrier terrestrial circuits
play an important role in the provision
of international services on the U.S.-
Canada and U.S.-Mexico routes. Due to
their proximity to the United States,
these two border countries are among
the largest telecommunications routes,
and the Commission regularly engages
with counterparts in Canada and
Mexico on a wide range of issues related
to cross-border communications.2? If
carriers were to pay regulatory fees for
their non-common carrier terrestrial
circuits, we note that this would not
increase the total amount of IBC fees
that need to be collected each year.

E. Administrative and Operational
Issues

11. We seek comment on the
administrative and operational
processes used to collect the annual
section 9 regulatory fees. These issues
do not affect the amount of regulatory
fees parties are obligated to submit;
however, the administrative and
operational issues affect the process of
submitting payment. We invite
comment on ways to improve these
processes.

1. Mandatory Use of Fee Filer

12. In the past we have strongly
encouraged regulatees to electronically
file their regulatory fee payments via
Fee Filer, instead of submitting payment
with a completed hardcopy Form 159,
Form 159-B, or Form 159-W.22
Although we have strongly urged the
use of Fee Filer, we have not required
it. This year, we seek comment on
whether the Commission should require
all regulatees to enter critical
information in Fee Filer, even if they do
not pay through Fee Filer. By entering

19 A carrier may have both common carrier and
non-common carrier circuits.

20 Terrestrial facilities, particularly microwave,
may also be used on other short range international
routes such as the U.S. Virgin Islands-British Virgin
Islands and the American Samoa-Samoa routes.

21 See 2006 International Telecommunications
Data, Strategic Analysis and Negotiations Division,
Multilateral Negotiations and Industry Analysis
Branch, International Bureau (August 2008);
International Bureau Report: 2007 Section 43.61
Circuit Status Report, Policy Division (March 2009).
These reports, and reports from previous years, are
available on the International Bureau Web site at
http://www.fcc.gov/ib/.

22Fee Filer can be accessed at http://
www.fcc.gov/fees/feefiler.html.

the Fee Filer system, even if the
regulatee does not pay electronically,
certain information will be entered into
our system by the regulatee, such as the
FRN, a correct address, and key
electronic data attributes such as a call
sign, payment amount, fee code, and
quantity of subscribers. By instituting a
mandatory filing requirement (but not a
mandatory electronic payment
requirement), we believe this will
reduce errors resulting from illegible
handwriting on hardcopy Form 159’s as
well as create an electronic record of
licensees who have paid regulatory fees.
For those licensees who use the
Commission’s electronic payment
system (also known as “Fee Filer”), but
who choose to mail in their payments
using the Form 159-E voucher
generated by Fee Filer, the Commission
will have an electronic record of
licensee payment attributes that are
more easily traced than those payments
that are simply mailed in with a
hardcopy Form 159. Those who file and
pay through Fee Filer are also certifying
to the accuracy of their payment, their
subscriber count, and their revenue
amount.

13. Although we do not propose at
this time to require payment through
Fee Filer, we strongly encourage
regulatees to do so. There are many
benefits: (1) Expeditious submission of
payment; (2) no postage or courier costs;
(3) fewer errors caused by illegible
handwriting or payments submitted
without an FRN number or the
appropriate data attributes (e.g., payers
will avoid false delinquencies due to
payment submission errors); (4)
improved recordkeeping and payment
reconciliation; (5) reduced
administrative burden on both licensees
and on Commission staff trying to
process regulatory fee payments; (6) less
expensive than a wire transfer; and (7)
a significant reduction in the use of
payment remittance forms such as Form
159—-C’s submitted in support of a
regulatory fee payment. These benefits
will not only reduce the paper burden
on licensees, but the administrative
burden of preparing and mailing such
documents.

14. For regulatees who choose not to
pay online, such as those licensees
whose credit card transactions exceed
$99,999.99, Fee Filer also provides an
opportunity to make a payment using
your bank account, also known as an
Automated Clearing House (“ACH”)
payment, or generating an electronic
remittance voucher form (Form 159-E)
that can be printed directly from Fee
Filer and mailed in with a check. ACH
payments do not have restrictions on
the amount remitted.

15. For the reasons given in
paragraphs 18 through 20, we
tentatively conclude that we should
require regulatees to file key
information into Fee Filer, even if they
do not use Fee Filer to make their
payment. In instances where payment
cannot be made using Fee Filer, which
include credit card transactions
exceeding $99,999.99, wire transfers,
and licensees wishing to pay using a
check, we propose that those licensees
still enter the Fee Filer system in order
to generate a Form 159-FE remittance
voucher to accompany their payment.
We seek comment on this proposal.
Commenters opposing the mandatory
Fee Filer requirement should provide
the reasons for their argument, and
should provide supporting facts and
other data, particularly with respect to
any claimed burdens of this approach.

2. Notification and Collection of
Regulatory Fees

a. Pre-Bills

16. In prior years, the Commission
mailed pre-bills to licensees in select
regulatory fee categories via surface
mail—to interstate telecommunications
service providers (“ITSPs”),
Geostationary (“GSO”) and Non-
Geostationary (“NGSO”) satellite space
station licensees,23 to holders of Cable
Television Relay Service (“CARS”)
licenses, and earth station licensees.24
The remaining regulatees do not receive
pre-bills. Consistent with the
Commission’s proposal to require
mandatory use of Fee Filer above, pre-
bill information would be loaded into
Fee Filer for viewing, but would not be
mailed directly to the licensee via
surface mail. We seek comment on the
impact of our proposal not to mail pre-
bills to ITSP providers, GSO and NGSO

23 Geostationary orbit space station (“GSO”)
licensees received regulatory fee pre-bills for
satellites that (1) were licensed by the Commission
and operational on or before October 1 of the
respective fiscal year; and (2) were not co-located
with and technically identical to another
operational satellite on that date (i.e., were not
functioning as a spare satellite). Non-geostationary
orbit space station (“NGSO”) licensees received
regulatory fee pre-bills for systems that were
licensed by the Commission and operational on or
before October 1 of the respective fiscal year.

24 An assessment is a proposed statement of the
amount of regulatory fees owed by an entity to the
Commission (or proposed subscriber count to be
ascribed for purposes of setting the entity’s
regulatory fee) but it is not entered into the
Commission’s accounting system as a current debt.
A pre-bill is considered an account receivable in the
Commission’s accounting system. Pre-bills reflect
the amount owed and have a payment due date of
the last day of the regulatory fee payment window.
Consequently, if a pre-bill is not paid by the due
date, it becomes delinquent and is subject to our
debt collection procedures. See also 47 CFR
1.1161(c), 1.1164(f)(5), and 1.1910.
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licensees, CARS licensees, and earth
station licensees.

b. Future Streamlining of the Regulatory
Fee Assessment and Collection Process

17. We continue to welcome
comments concerning our commitment
to reviewing, streamlining, and
modernizing our statutorily required fee
assessment and collection procedures.
Our areas of particular interest include:
(1) The process for notifying licensees
about changes in the annual Schedule of
Regulatory Fees and how it can be
improved; (2) the most effective way to
disseminate regulatory fee assessments
and bills, e.g., through surface mail, e-
mail, list server using Listserv, online
Web site, or some other mechanism; (3)
the fee payment process, including how
the agency’s online regulatory fee filing
system (Fee Filer) can be enhanced; (4)
the timing of fee payments, including
whether we should alter the existing
section 9 regulatory fee payment
window in any way; and (5) the timing
of fee assessments and notifications.

II1. Procedural Matters

18. Below are our current payment
and collection procedures that we have
revised over the past several years to
expedite the processing of regulatory fee
payments. We include these procedures
here as a useful way to remind
regulatory fee payers and the public
about these aspects of the annual
regulatory fee collection process.

A. Public Notices and Fact Sheets

19. Each year we post public notices
and fact sheets pertaining to regulatory
fees on our Web site. These documents
contain information about the payment
due date and the regulatory fee payment
procedures. We will continue to post
this information on http://www.fcc.gov/
fees/regfees.html, but will not send out
public notices and fact sheets to
regulatees en masse.

B. Assessment Notifications

1. Media Services Licensees

20. Beginning in FY 2003, we sent fee
assessment notifications via surface
mail to media services entities on a per-
facility basis.25 The notifications
provided the assessed fee amount for
the facility in question, as well as the
data attributes that determined the fee
amount. We have since refined this

25 An assessment is a proposed statement of the
amount of regulatory fees owed by an entity to the
Commission (or proposed subscriber count to be
ascribed for purposes of setting the entity’s
regulatory fee) but it is not entered into the
Commission’s accounting system as a current debt.

initiative with improved results.26
Consistent with procedures used last
year, we will continue our notification
assessment initiative in FY 2009 and
mail media assessment notifications to
licensees at their primary record of
contact populated in our Consolidated
Database System (“CDBS”), and to a
secondary record of contact, if
available.2” We will also continue to
make the Commission-authorized Web
site available to licensees so that they
can update or correct any information
regarding their facilities and their fee-
exempt status.28

21. Although the Commission will
continue to mail media assessment
notifications, there is a proposal in this
Notice of Proposed Rulemaking to
institute a mandatory use of the
Commission’s online payment system
(“Fee Filer”), which if adopted, will
require all media service licensees to
use Fee Filer as the first step to paying
their regulatory fee obligations. The
notification assessments are primarily
intended to provide licensees with
media data attributes, and are not
intended to be used as a substitute for
a remittance voucher when making a
payment. Licensees wishing to pay by
check or money order must first log onto
the Commission’s Fee Filer system and
generate a Form 159-E directly from Fee
Filer before mailing in their payment
along with their Form 159-E.

2. CMRS Cellular and Mobile Services
Assessments

22. As we have done in prior years,
we will continue to mail an assessment

26 Some of those refinements have been to
provide licensees with a Commission-authorized
web site to update or correct any information
concerning their facilities, and to amend their fee-
exempt status, if need be. Also, our notifications
now provide licensees with a telephone number to
call in the event that they need customer assistance.
The notifications themselves have been refined so
that licensees of fewer than four facilities receive
individual fee assessment postcards for their
facilities; whereas licensees of four or more
facilities now receive a single assessment letter that
lists all of their facilities and the associated
regulatory fee obligation for each facility.

27 We again propose to issue fee assessments for
AM and FM Radio Stations, AM and FM
Construction Permits, FM Translators/Boosters,
VHF and UHF Television Stations, VHF and UHF
Television Construction Permits, Satellite
Television Stations, Low Power Television
(“LPTV”) Stations and LPTV Translators/Boosters,
to the extent that applicants, permittees and
licensees of such facilities do not qualify as
government entities or non-profit entities. Fee
assessments have not been issued for broadcast
auxiliary stations in prior years, nor will they be
issued in FY 2009.

281f there is a change of address for the facility,
it is the licensee’s responsibility to make the
address change in the Media Bureau’s CDBS
system, as well as in the Commission’s Registration
System (“CORES”). The Commission-authorized
web site for media services licensees is http://
www.fccfees.com.

letter to CMRS providers using data
from the Numbering Resource
Utilization Forecast (“NRUF”’) report
that is based on “assigned’”” number
counts that have been adjusted for
porting to net Type 0 ports (“in”” and
“out”’).29 This letter will include a
listing of the carrier’s Operating
Company Numbers (“OCNs”’) upon
which the assessment is based.3? The
letters will not include OCNs with their
respective assigned number counts, but
rather, an aggregate total of assigned
numbers for each carrier.

23. We will also continue our
procedure of giving entities an
opportunity to revise their subscriber
counts by sending an initial and a final
assessment letter. If the carrier does not
agree with the number of subscribers
listed on the initial assessment letter,
the carrier can correct its subscriber
count by returning the initial
assessment letter or by contacting the
Commission and stating a reason for the
change (e.g., a purchase or sale of a
subsidiary), the date of the transaction,
and any other pertinent information that
will help to justify a reason for the
change. If we receive no response or
correction to our initial assessment
letter, we will expect the fee payment to
be based on the number of subscribers
listed on the initial assessment. We will
review all responses to the initial
assessment letters and determine
whether a change in the number of
subscribers is warranted. The final
assessment letter will inform carriers as
to whether we have accepted their
revision in the number of subscribers.

24. Because some carriers do not file
the NRUF report, they may not receive
a letter of assessment. In these
instances, the carriers should compute
their fee payment using the standard
methodology 31 that is currently in place
for CMRS Wireless services (e.g.,
compute their subscriber counts as of
December 31, 2008), and submit their
fee payment accordingly. Whether a
carrier receives an assessment letter or
not, the Commission reserves the right
to audit the number of subscribers for
which regulatory fees are paid. In the
event that the Commission determines
that the number of subscribers is
inaccurate or that an insufficient reason
is given for making a correction on the

29 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2005 and Assessment and
Collection of Regulatory Fees for Fiscal Year 2004,
MD Docket Nos. 05-59 and 04-73, Report and
Order and Order on Reconsideration, 20 FCC Rcd
12259, 12264, paragraphs 38—44 (2005).

30[d.

31 See, e.g., Federal Communications
Commission, Regulatory Fees Fact Sheet: What You
Owe—Commercial Wireless Services for FY 2008 at
1 (rel. Aug. 2008).
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initial assessment letter, the
Commission will assess the carrier for
the difference between what was paid
and what should have been paid.

C. Streamlined Regulatory Fee Payment
Process

1. Cable Television Subscribers

25. We will continue to permit cable
television operators to base their
regulatory fee payment on their
company’s aggregate year-end
subscriber count, rather than requiring
them to sub-report subscriber counts on
a per community unit identifier
(“CUID”) basis.

2. CMRS Cellular and Mobile Providers

26. In FY 2006, we streamlined the
CMRS payment process by eliminating
the requirement for CMRS providers to
identify their individual calls signs
when making their regulatory fee
payment, requiring instead for CMRS
providers to pay their regulatory fees
only at the aggregate subscriber level
without having to identify their various
call signs.32 We will continue this
practice in FY 2009. In FY 2007, we
consolidated the CMRS cellular and
CMRS mobile fee categories into one fee
category and as one fee code, thereby
eliminating the requirement for CMRS
providers to separate their subscriber
counts into CMRS cellular and CMRS
mobile fee categories during the
regulatory fee payment process. This
consolidation of fee categories enabled
the Commission to process payments
more quickly and accurately. For FY
2009, we will continue this practice of
combining the CMRS cellular and
CMRS mobile fee categories into one
regulatory fee category.

3. Interstate Telecommunications
Service Providers (“ITSP”’)

27.In FY 2007, we adopted a proposal
to round lines 14 (total subject
revenues) and 16 (total regulatory fee
owed) on FCC Form 159-W to the
nearest dollar. This revision enabled the
Commission to process the ITSP
regulatory fee payments more quickly
because rounding was no longer a
hindrance that slowed the processing of
payments. In FY 2008, we continued to
round lines 14 and 16 on FCC Form
159-W to the nearest dollar. We will
continue rounding lines 14 and 16 when
calculating the FY 2009 ITSP fee
obligation.

32 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2006, MD Docket No. 06-68,
Report and Order, 21 FCC Rcd 8092, 8105,
paragraph 48 (2006).

D. Payment of Regulatory Fees

1. Lock Box Bank

28. All lock box payments to the
Commission for FY 2009 will be
processed by U.S. Bank, St. Louis,
Missouri, and payable to the FCC. For
all regulatory fees, the address is:
Federal Communications Commission,
Regulatory Fees, P.O. Box 979084, St.
Louis, MO 63197-9000.

2. Receiving Bank for Wire Payments

29. The receiving bank for all wire
payments is the Federal Reserve Bank,
New York, New York (TREAS NYC).
When making a wire transfer, regulatees
must fax a copy of their completed
remittance instrument to U.S. Bank, St.
Louis, Missouri at (314) 418—4232 at
least one hour before initiating the wire
transfer (but on the same business day),
so as to not delay crediting their
account. Wire transfers initiated after
6:00 p.m. (EDT) will be credited the
next business day. Complete
instructions for making wire payments
are posted at http://www.fcc.gov/fees/
wiretran.html.

3. De Minimis Regulatory Fees

30. Regulatees whose total FY 2009
regulatory fee liability, including all
categories of fees for which payment is
due, is less than $10 are exempted from
payment of FY 2009 regulatory fees.

4. Standard Fee Calculations and
Payment Dates

31. The Commission will accept fee
payments made in advance of the
window for the payment of regulatory
fees. The responsibility for payment of
fees by service category is as follows:

e Media Services: Regulatory fees
must be paid for initial construction
permits that were granted on or before
October 1, 2008 for AM/FM radio
stations, analog VHF/UHF full service
television stations (including full
service digital-only stations that were
licensed as of October 1, 2008), and
satellite television stations. Regulatory
fees must be paid for all broadcast
facility licenses granted on or before
October 1, 2008. In instances where a
permit or license is transferred or
assigned after October 1, 2008,
responsibility for payment rests with the
holder of the permit or license as of the
fee due date.

e Wireline (Common Carrier)
Services: Regulatory fees must be paid
for authorizations that were granted on
or before October 1, 2008. In instances
where a permit or license is transferred
or assigned after October 1, 2008,
responsibility for payment rests with the
holder of the permit or license as of the

fee due date. We note that audio
bridging service providers are included
in this category.33

e Wireless Services: CMRS cellular,
mobile, and messaging services (fees
based on number of subscribers or
telephone number count): Regulatory
fees must be paid for authorizations that
were granted on or before October 1,
2008. The number of subscribers, units,
or telephone numbers on December 31,
2008 will be used as the basis from
which to calculate the fee payment.

o The first eleven regulatory fee
categories in our Schedule of Regulatory
Fees pay ‘‘small multi-year wireless
regulatory fees.” Entities pay these
regulatory fees in advance for the entire
amount of their five-year or ten-year
term of initial license, and only pay
regulatory fees again when the license is
renewed or a new license is obtained.
We include these fee categories in our
Schedule of Regulatory Fees to
publicize our estimates of the number of
“small multi-year wireless” licenses
that will be renewed or newly obtained
in FY 2009.

e Multichannel Video Programming
Distributor Services (cable television
operators and CARS licensees):
Regulatory fees must be paid for the
number of basic cable television
subscribers as of December 31, 2008.34
Regulatory fees also must be paid for
CARS licenses that were granted on or
before October 1, 2008. In instances
where a CARS license is transferred or
assigned after October 1, 2008,
responsibility for payment rests with the
holder of the license as of the fee due
date.

e International Services: Regulatory
fees must be paid for earth stations,
geostationary orbit space stations and
non-geostationary orbit satellite systems
that were licensed and operational on or

33 Audio bridging services are toll
teleconferencing services, and audio bridging
service providers are required to contribute directly
to the universal service fund based on revenues
from these services. On June 30, 2008, the
Commission released the InterCall Order, in which
the Commission stated that InterCall, Inc. and all
similarly situated audio bridging service providers
are required to contribute directly to the universal
service fund. See Request for Review by InterCall,
Inc. of Decision of Universal Service Administrator,
CC Docket No. 96—45, Order, 23 FCC Rcd 10731
(2008) (““InterCall Order”).

34 Cable television system operators should
compute their basic subscribers as follows: Number
of single family dwellings + number of individual
households in multiple dwelling units (apartments,
condominiums, mobile home parks, etc.) paying at
the basic subscriber rate + bulk-rate customers +
courtesy and free service. Note: Bulk-Rate
Customers = Total annual bulk-rate charge divided
by basic annual subscription rate for individual
households. Operators may base their count on “a
typical day in the last full week” of December 2008,
rather than on a count as of December 31, 2008.
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before October 1, 2008. In instances
where a license is transferred or
assigned after October 1, 2008,
responsibility for payment rests with the
holder of the license as of the fee due
date. Regulatory fees will be paid for
international bearer circuits under our
newly adopted methodology pending a
90-day Congressional notification for
this permitted amendment; 35 if for any
reason the methodology change is not
instituted in FY 2009, the pre-FY 2009
methodology will be used to calculate
FY 2009 bearer circuit regulatory fees.

E. Enforcement

32. Regulatory fee payment must be
received and stamped at the lockbox
bank by the last day of the regulatory fee
filing window to be considered timely.
Section 9(c) of the Act requires us to
impose an additional charge as a
penalty for late payment of any
regulatory fee.36 A late payment penalty
of 25 percent of the amount of the
required regulatory fee will be assessed
on the first day following the deadline
date for filing of these fees. Failure to
pay regulatory fees and/or any late
penalty will subject regulatees to
sanctions, including the Commission’s
Red Light Rule 37 and the provisions set
forth in the Debt Collection
Improvement Act of 1996 (“DCIA”).38
We also assess administrative
processing charges on delinquent debts
to recover additional costs incurred in
processing and handling the related
debt pursuant to the DCIA and section
1.1940(d) of the Commission’s rules.39
These administrative processing charges
will be assessed on any delinquent
regulatory fee, in addition to the 25
percent late charge penalty. In case of
partial payments (underpayments) of
regulatory fees, the licensee will be
given credit for the amount paid, but if
it is later determined that the fee paid
is incorrect or not timely paid, then the
25 percent late charge penalty (and
other charges and/or sanctions, as
appropriate) will be assessed on the
portion that is not paid in a timely
manner.

33. We will withhold action on any
applications or other requests for

35 See Submarine Cable Order.

3647 U.S.C. 159(c).

37 See 47 CFR 1.1910.

38 Delinquent debt owed to the Commission
triggers application of the ‘“red light rule” which
requires offsets or holds on pending disbursements.
47 CFR 1.1910. In 2004, the Commission adopted
rules implementing the requirements of the DCIA.
See Amendment of Parts 0 and 1 of the
Commission’s Rules, MD Docket No. 02—339, Report
and Order, 19 FCC Rcd 6540 (2004); 47 CFR Part
1, Subpart O, Collection of Claims Owed the United
States.

3947 CFR 1.1940(d).

benefits filed by anyone who is
delinquent in any non-tax debts owed to
the Commission (including regulatory
fees) and will ultimately dismiss those
applications or other requests if
payment of the delinquent debt or other
satisfactory arrangement for payment is
not made.4° Failure to pay regulatory
fees can also result in the initiation of

a proceeding to revoke any and all
authorizations held by the entity
responsible for paying the delinquent
fee(s).

F. Final Regulatory Flexibility
Certification

34. A final regulatory flexibility
certification for the changes adopted in
the Order herein is contained in this
document. The Commission will send a
copy of the Order, including the final
regulatory flexibility certification, to the
Chief Counsel for Advocacy of the Small
Business Administration.

G. Initial Regulatory Flexibility Analysis

35. An initial regulatory flexibility
analysis (“IRFA”) is contained in this
document. Comments to the IRFA must
be identified as responses to the IRFA
and filed by the deadlines for comments
on this NPRM. The Commission will
send a copy of this NPRM, including the
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration.

H. Congressional Review Act Analysis

36. The Commission will send a copy
of this Notice of Proposed Rulemaking
and Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

I. Initial Paperwork Reduction Act
Analysis

37. This Report and Order contains
modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (“PRA”’), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(“OMB”’) for review under section
3507(d) of the PRA.41 Our proposed new
form for submarine cable operators is
contained in this document. OMB, the
general public, and other Federal
agencies are invited to comment on the
new or modified information collection
requirements contained in this
proceeding. In addition, we note that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how the Commission might “further

40 See 47 CFR 1.1161(c), 1.1164(f)(5), and 1.1910.
4144 U.S.C. 3507(d).

reduce the information collection
burden for small business concerns with
fewer than 25 employees.”

J. Ex Parte Rules

38. This is as a “permit-but-disclose”
proceeding subject to the requirements
under section 1.1206(b) of the
Commission’s rules.#2 Ex parte
presentations are permissible if
disclosed in accordance with
Commission rules, except during the
Sunshine Agenda period when
presentations, ex parte or otherwise, are
generally prohibited. Persons making
oral ex parte presentations are reminded
that a memorandum summarizing a
presentation must contain a summary of
the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one- or two-
sentence description of the views and
arguments presented is generally
required.#3 Additional rules pertaining
to oral and written presentations are set
forth in section 1.1206(b).

K. Filing Requirements

39. Comments and Replies. Pursuant
to sections 1.415 and 1.419 of the
Commission’s rules,*# interested parties
may file comments under MD Docket
No. 09-65 on or before the dates
indicated on the first page of this
document. Comments may be filed
using: (1) The Commission’s Electronic
Comment Filing System (“ECFS”), (2)
the Federal Government’s eRulemaking
Portal, or (3) procedures for filing paper
copies.*>

40. Electronic Filers: Comments may
be filed electronically using the Internet
by accessing the ECFS: http://
www.fcc.gov/cgb/ecfs or the Federal
eRulemaking Portal: http://
www.regulations.gov. Filers should
follow the instructions provided on the
web site for submitting comments. For
ECFS filers, if multiple docket or
rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the

42 See 47 CFR 1.1206(b); see also 47 CFR 1.1202,
1.1203.

43 See 47 CFR 1.1206(b)(2).

44 See 47 CFR 1.415, 1.419.

45 See Electronic Filing of Documents in
Rulemaking Proceedings, 13 FCC Rcd 11322 (1998).
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following words in the body of the
message, “get form.” A sample form and
directions will be sent in response.

41. Paper Filers: Parties who choose
to file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number. Filings
can be sent by hand or messenger
delivery, by commercial overnight
courier, or by first-class or overnight
U.S. Postal Service mail (although we
continue to experience delays in
receiving U.S. Postal Service mail). All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours

at this location are 8:00 a.m. to 7:00 p.m.

All hand deliveries must be held
together with rubber bands or fasteners.
Any envelopes must be disposed of
before entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

42. Availability of Documents.
Comments, reply comments, and ex
parte submissions will be available for
public inspection during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. These
documents will also be available free
online, via ECFS. Documents will be
available electronically in ASCII, Word,
and/or Adobe Acrobat.

43. Accessibility Information. To
request information in accessible
formats (computer diskettes, large print,
audio recording, and Braille), send an e-
mail to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document can also be
downloaded in Word and Portable
Document Format (“PDF”’) at: http://
www.fcc.gov.

IV. Ordering Clauses

44. Accordingly, it is ordered that,
pursuant to sections 4(i) and (j), 9, and

303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 159, and 303(r), this Notice of
Proposed Rulemaking and Order is
hereby adopted.

45. It is further ordered that Part 1 of
the Commission’s Rules are amended as
set forth herein, and these rules shall
become effective 90 days after
Congressional notification.

46. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking and
Order, including the Final Regulatory
Flexibility Certification and Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the U.S.
Small Business Administration.

Initial Regulatory Flexibility Analysis

47. As required by the Regulatory
Flexibility Act (“RFA”),%6 the
Commission has prepared this Initial
Regulatory Flexibility Analysis
(“IRFA”) of the possible significant
economic impact on small entities by
the policies and rules in the present
NPRM. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed on or before the dates
indicated on the first page of this
NPRM. The Commission will send a
copy of this NPRM, including the IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration.*” In
addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.48

L. Need for, and Objectives of, the
Proposed Rules

48. This rulemaking proceeding is
initiated to obtain comments concerning
the Commission’s proposed amendment
of its Schedule of Regulatory Fees in the
amount of $341,875,000, the amount
that Congress has required the
Commission to recover. The
Commission seeks to collect the
necessary amount through its proposed
Schedule of Regulatory Fees in the most
efficient manner possible and without
undue public burden.

II. Legal Basis

49. This action, including publication
of proposed rules, is authorized under
sections (4)(i) and (j), 9, and 303(r) of

465 U.S.C. 603. The RFA, 5 U.S.C. 601-612 has
been amended by the Contract With America
Advancement Act of 1996, Public Law 104-121,
110 Stat. 847 (1996) (“CWAAA”). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (‘“SBREFA™).

475 U.S.C. 603(a).

48]d.

the Communications Act of 1934, as
amended.49

III. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

50. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted.5° The RFA generally defines
the term ““small entity’’ as having the
same meaning as the terms ‘“‘small
business,” “small organization,”” and
“small governmental jurisdiction.” 51 In
addition, the term “small business” has
the same meaning as the term “small
business concern” under the Small
Business Act.52 A “small business
concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.53

51. Small Businesses. Nationwide,
there are a total of 22.4 million small
businesses, according to SBA data.54

52. Small Organizations. Nationwide,
there are approximately 1.6 million
small organizations.>5

53. Small Governmental Jurisdictions.
The term ““small governmental
jurisdiction” is defined generally as
“governments of cities, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” 56 Census
Bureau data for 2002 indicate that there
were 87,525 local governmental
jurisdictions in the United States.5” We
estimate that, of this total, 84,377
entities were ‘“small governmental
jurisdictions.”” 38 Thus, we estimate that

4947 U.S.C. 154(i) and (j), 159, and 303(x).

505 U.S.C. 603(b)(3).

515 U.S.C. 601(6).

525 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

5315 U.S.C. 632.

54 See SBA, Programs and Services, SBA
Pamphlet No. CO-0028, at p. 40 (July 2002).

55 Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

565 U.S.C. 601(5).

57U.S. Census Bureau, Statistical Abstract of the
United States: 2006, Section 8, p. 272, Table 415.

58 We assume that the villages, school districts,
and special districts are small, and total 48,558. See
U.S. Census Bureau, Statistical Abstract of the
United States: 2006, Section 8, p. 273, Table 417.
For 2002, Census Bureau data indicate that the total
number of county, municipal, and township
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most governmental jurisdictions are
small.

54. We have included small
incumbent local exchange carriers in
this present RFA analysis. As noted
above, a “small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ““is not dominant in its
field of operation.” 39 The SBA’s Office
of Advocacy contends that, for RFA
purposes, small incumbent local
exchange carriers are not dominant in
their field of operation because any such
dominance is not “national” in scope.6°
We have therefore included small
incumbent local exchange carriers in
this RFA analysis, although we
emphasize that this RFA action has no
effect on Commission analyses and
determinations in other, non-RFA
contexts.

55. Incumbent Local Exchange
Carriers (“ILECs”’). Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent local
exchange services. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.61 According to
Commission data,52 1,311 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services. Of these 1,311 carriers, an
estimated 1,024 have 1,500 or fewer
employees and 287 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by our proposed action.

56. Competitive Local Exchange
Carriers (“CLECs”’), Competitive Access
Providers (“CAPs”’), “‘Shared-Tenant
Service Providers,” and ‘““Other Local
Service Providers.” Neither the
Commission nor the SBA has developed

governments nationwide was 38,967, of which
35,819 were small. Id.

5915 U.S.C. 632.

60 Letter from Jere W. Glover, Chief Counsel for
Advocacy, SBA, to William E. Kennard, Chairman,
FCC (May 27, 1999). The Small Business Act
contains a definition of “small-business concern,”
which the RFA incorporates into its own definition
of “small business.” See 15 U.S.C. 632(a) (‘“‘Small
Business Act”); 5 U.S.C. 601(3) (“RFA”’). SBA
regulations interpret “small business concern” to
include the concept of dominance on a national
basis. See 13 CFR 121.102(b).

6113 CFR 121.201, North American Industry
Classification System (NAICS) code 517110.

62 FCC, Wireline Competition Bureau, Industry
Analysis and Technology Division, “Trends in
Telephone Service” at Table 5.3, Page 5-5 (Aug.
2008) (“Trends in Telephone Service”).

a small business size standard
specifically for these service providers.
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.®3 According to Commission
data,54 1,005 carriers have reported that
they are engaged in the provision of
either competitive access provider
services or competitive local exchange
carrier services. Of these 1,005 carriers,
an estimated 918 have 1,500 or fewer
employees and 87 have more than 1,500
employees. In addition, 16 carriers have
reported that they are ““Shared-Tenant
Service Providers,” and all 16 are
estimated to have 1,500 or fewer
employees. In addition, 89 carriers have
reported that they are “Other Local
Service Providers.” Of the 89, all have
1,500 or fewer employees.
Consequently, the Commission
estimates that most providers of
competitive local exchange service,
competitive access providers, ““Shared-
Tenant Service Providers,” and “Other
Local Service Providers” are small
entities that may be affected by our
proposed action.

57. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.65 According to Commission
data,6 151 carriers have reported that
they are engaged in the provision of
local resale services. Of these, an
estimated 149 have 1,500 or fewer
employees and two have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of local resellers are small entities that
may be affected by our proposed action.

58. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.6” According to Commission
data,®® 815 carriers have reported that
they are engaged in the provision of toll
resale services. Of these, an estimated
787 have 1,500 or fewer employees and
28 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll

6313 CFR 121.201, NAICS code 517110.

64 “Trends in Telephone Service” at Table 5.3.
6513 CFR 121.201, NAICS code 517310.
66 “Trends in Telephone Service” at Table 5.3.
6713 CFR 121.201, NAICS code 517310.
68 “Trends in Telephone Service” at Table 5.3.

resellers are small entities that may be
affected by our proposed action.

59. Payphone Service Providers
(“PSPs”’). Neither the Commission nor
the SBA has developed a small business
size standard specifically for payphone
services providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.?? According to
Commission data,”® 526 carriers have
reported that they are engaged in the
provision of payphone services. Of
these, an estimated 524 have 1,500 or
fewer employees and two have more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of payphone service providers
are small entities that may be affected
by our proposed action.

60. Interexchange Carriers (“IXCs”).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for providers of
interexchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.”? According to
Commission data,”2 300 carriers have
reported that they are engaged in the
provision of interexchange services. Of
these, an estimated 268 have 1,500 or
fewer employees and 32 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of IXCs are small entities that may be
affected by our proposed action.

61. Operator Service Providers
(““OSPs”’). Neither the Commission nor
the SBA has developed a small business
size standard specifically for operator
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.”3 According to
Commission data,”# 28 carriers have
reported that they are engaged in the
provision of operator services. Of these,
an estimated 27 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that the majority
of OSPs are small entities that may be
affected by our proposed action.

62. Prepaid Calling Card Providers.
Neither the Commission nor the SBA

693 CFR 121.201, NAICS code 517110.

70 “Trends in Telephone Service” at Table 5.3.
7113 CFR 121.201, NAICS code 517110.

72 “Trends in Telephone Service” at Table 5.3.
7313 CFR 121.201, NAICS code 517110.

74 “Trends in Telephone Service” at Table 5.3.
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has developed a small business size
standard specifically for prepaid calling
card providers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.”> According to Commission
data,”® 88 carriers have reported that
they are engaged in the provision of
prepaid calling cards. Of these, an
estimated 85 have 1,500 or fewer
employees and three have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of prepaid calling card providers are
small entities that may be affected by
our proposed action.

63. 800 and 800-Like Service
Subscribers.”? Neither the Commission
nor the SBA has developed a small
business size standard specifically for
800 and 800-like service (“toll free”)
subscribers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.”8 The most reliable source
of information regarding the number of
these service subscribers appears to be
data the Commission receives from
Database Service Management on the
800, 866, 877, and 888 numbers in
use.”® According to our data, at the end
of December 2007, the number of 800
numbers assigned was 7,860,000; the
number of 888 numbers assigned was
5,210,184; the number of 877 numbers
assigned was 4,388,682; and the number
of 866 numbers assigned was 7,029,116.
We do not have data specifying the
number of these subscribers that are
independently owned and operated or
have 1,500 or fewer employees, and
thus are unable at this time to estimate
with greater precision the number of toll
free subscribers that would qualify as
small businesses under the SBA size
standard. Consequently, we estimate
that there are 7,860,000 or fewer small
entity 800 subscribers; 5,210,184 or
fewer small entity 888 subscribers;
4,388,682 or fewer small entity 877
subscribers, and 7,029,116 or fewer
entity 866 subscribers.

64. International Service Providers.
There is no small business size standard
developed specifically for providers of
international service. The appropriate
size standards under SBA rules are for
the two broad census categories of

7513 CFR 121.201, NAICS code 517310.

76 “Trends in Telephone Service” at Table 5.3.

77 We include all toll-free number subscribers in
this category.

7813 CFR 121.201, NAICS code 517310.

79 “Trends in Telephone Service” at Tables 18.4,
18.5, 18.6, and 18.7.

“Satellite Telecommunications” and
“Other Telecommunications.” Under
both categories, such a business is small
if it has $13.5 million or less in average
annual receipts.80

65. The first category of Satellite
Telecommunications “comprises
establishments primarily engaged in
providing point-to-point
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” 81 For this
category, Census Bureau data for 2002
show that there were a total of 371 firms
that operated for the entire year.82 Of
this total, 307 firms had annual receipts
of under $10 million, and 26 firms had
receipts of $10 million to $24,999,999.83
Consequently, we estimate that the
majority of Satellite
Telecommunications firms are small
entities that might be affected by our
action.

66. The second category of Other
Telecommunications ‘“comprises
establishments primarily engaged in (1)
Providing specialized
telecommunications applications, such
as satellite tracking, communications
telemetry, and radar station operations;
or (2) providing satellite terminal
stations and associated facilities
operationally connected with one or
more terrestrial communications
systems and capable of transmitting
telecommunications to or receiving
telecommunications from satellite
systems.” 84 For this category, Census
Bureau data for 2002 show that there
were a total of 332 firms that operated
for the entire year.85 Of this total, 259
firms had annual receipts of under $10
million and 15 firms had annual
receipts of $10 million to $24,999,999.86
Consequently, we estimate that the
majority of Other Telecommunications

8013 CFR 121.201, NAICS codes 517410 and
517910.

817J.S. Census Bureau, 2002 NAICS Definitions,
517410 Satellite Telecommunications’’; http://
www.census.gov/epcd/naics02/def/NDEF517. HTM.

821.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 517410.

83 Jd. An additional 38 firms had annual receipts
of $25 million or more.

841J.S. Census Bureau, 2002 NAICS Definitions,
“517910 Other Telecommunications”; http://
www.census.gov/epcd/naics02/def/NDEF517. HTM.

857J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 517910.

86 [d. An additional 14 firms had annual receipts
of $25 million or more.

firms are small entities that might be
affected by our action.

67. Wireless Service Providers. The
SBA has developed a small business
size standard for wireless firms within
the two broad economic census
categories of “Paging” 87 and ““Cellular
and Other Wireless
Telecommunications.” 88 Under both
categories, the SBA deems a wireless
business to be small if it has 1,500 or
fewer employees. For the census
category of Paging, Census Bureau data
for 2002 show that there were 807 firms
in this category that operated for the
entire year.89 Of this total, 804 firms had
employment of 999 or fewer employees,
and three firms had employment of
1,000 employees or more.?° Thus, under
this category and associated small
business size standard, the majority of
firms can be considered small. For the
census category of Cellular and Other
Wireless Telecommunications, Census
Bureau data for 2002 show that there
were 1,397 firms in this category that
operated for the entire year.91 Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more.%2 Thus, under this second
category and size standard, the majority
of firms can, again, be considered small.

68. Internet Service Providers. The
SBA has developed a small business
size standard for Internet Service
Providers. This category comprises
establishments “primarily engaged in
providing direct access through
telecommunications networks to
computer-held information compiled or
published by others.” 93 Under the SBA
size standard, such a business is small
if it has average annual receipts of $21
million or less.9 According to Census
Bureau data for 1997, there were 2,751
firms in this category that operated for

8713 CFR 121.201, NAICS code 517211.

8813 CFR 121.201, NAICS code 517212.

89J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211.

90 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with 1000
employees or more.”

911J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 5, NAICS code 517212.

92 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with ‘1000
employees or more.”

93 Office of Management and Budget, North
American Industry Classification System, p. 515
(1997). NAICS code 518111, “On-Line Information
Services.”

9413 CFR 121.201, NAICS code 518111.



Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/Proposed Rules

26339

the entire year.95 Of these, 2,659 firms
had annual receipts of under $10
million, and an additional 67 firms had
receipts of between $10 million and
$24,999,999.96 Thus, under this size
standard, the great majority of firms can
be considered small entities.

69. Cellular Licensees. The SBA has
developed a small business size
standard for wireless firms within the
two broad economic census categories
of “Paging” 97 and ““Cellular and Other
Wireless Telecommunications.” 98
Under both categories, the SBA deems
a wireless business to be small if it has
1,500 or fewer employees. For the
census category of Paging, Census
Bureau data for 2002 show that there
were 807 firms in this category that
operated for the entire year.?9 Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more.100 Thus, under this category and
associated small business size standard,
the majority of firms can be considered
small. For the census category of
Cellular and Other Wireless
Telecommunications, Census Bureau
data for 2002 show that there were 1,397
firms in this category that operated for
the entire year.101 Of this total, 1,378
firms had employment of 999 or fewer
employees, and 19 firms had
employment of 1,000 employees or
more.192 Thus, under this second
category and size standard, the majority
of firms can, again, be considered small.

70. Common Carrier Paging. As noted,
the SBA has developed a small business
size standard for wireless firms within
the broad economic census categories of
“Cellular and Other Wireless
Telecommunications.” 193 Under this

95 J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 4, Receipts
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 514191.

96 J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 4, Receipts
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 514191.

9713 CFR 121.201, NAICS code 517211.

9813 CFR 121.201, NAICS code 517212.

99U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211.

100 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

1017J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517212.

102 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with ‘1000
employees or more.”

10313 CFR 121.201, NAICS code 517212.

SBA category, a wireless business is
small if it has 1,500 or fewer employees.
For the census category of Paging, U.S.
Census Bureau data for 1997 show that
there were 1,320 firms in this category,
total, that operated for the entire year.104
Of this total, 1,303 firms had
employment of 999 or fewer employees,
and an additional 17 firms had
employment of 1,000 employees or
more.105 Thus, under this category and
associated small business size standard,
the great majority of firms can be
considered small.

71. In addition, in the Paging Second
Report and Order, the Commission
adopted a size standard for “small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments.106 A small business is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years.107
The SBA has approved this
definition.198 An auction of
Metropolitan Economic Area (“MEA”)
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 2,499 licenses auctioned, 985 were
sold.109 Fifty-seven companies claiming
small business status won 440
licenses.110 An auction of MEA and
Economic Area (“EA”’) licenses
commenced on October 30, 2001, and
closed on December 5, 2001. Of the
15,514 licenses auctioned, 5,323 were

1041J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513321.

105J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513321. The census data do not
provide a more precise estimate of the number of
firms that have employment of 1,500 or fewer
employees; the largest category provided is “Firms
with 1000 employees or more.”

106 Revision of Part 22 and Part 90 of the
Commission’s Rules to Facilitate Future
Development of Paging Systems, Second Report and
Order, 12 FCC Red 2732, 2811-2812, paras. 178—
181 (““Paging Second Report and Order”); see also
Revision of Part 22 and Part 90 of the Commission’s
Rules To Facilitate Future Development of Paging
Systems, Memorandum Opinion and Order on
Reconsideration, 14 FCC Rcd 10030, 10085—-10088,
paragraphs 98-107 (1999).

107 Paging Second Report and Order, 12 FCC Red
at 2811, paragraph 179.

108 See Letter from Aida Alvarez, Administrator,
SBA, to Amy Zoslov, Chief, Auctions and Industry
Analysis Division, Wireless Telecommunications
Bureau (“WTB”), FCC (Dec. 2, 1998) (“ Alvarez
Letter 1998”).

109 See “929 and 931 MHz Paging Auction
Closes,” Public Notice, 15 FCC Rcd 4858 (WTB
2000).

110 See id.

sold.111 One hundred thirty-two
companies claiming small business
status purchased 3,724 licenses. A third
auction, consisting of 8,874 licenses in
each of 175 EAs and 1,328 licenses in
all but three of the 51 MEAs
commenced on May 13, 2003, and
closed on May 28, 2003. Seventy-seven
bidders claiming small or very small
business status won 2,093 licenses.112

72. Currently, there are approximately
74,000 Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 281 carriers reported
that they were engaged in the provision
of “paging and messaging” services.113
Of these, an estimated 279 have 1,500 or
fewer employees and two have more
than 1,500 employees.1* We estimate
that the majority of common carrier
paging providers would qualify as small
entities under the SBA definition.

73. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission defined ““small business”
for the wireless communications
services (“WCS”’) auction as an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘“very small business” as an
entity with average gross revenues of
$15 million for each of the three
preceding years.115 The SBA has
approved these definitions.116 The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, which commenced on April 15,
1997 and closed on April 25, 1997, there
were seven bidders that won 31 licenses
that qualified as very small business
entities, and one bidder that won one
license that qualified as a small business
entity.

74. 1670-1675 MHz Services. An
auction for one license in the 1670-1675
MHz band commenced on April 30,
2003 and closed the same day. One
license was awarded. The winning
bidder was not a small entity.

75. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and
specialized mobile radio telephony
carriers. The SBA has developed a small
business size standard for “Cellular and

111 See “Lower and Upper Paging Band Auction
Closes,” Public Notice, 16 FCC Red 21821 (WTB
2002).

112 See “Lower and Upper Paging Bands Auction
Closes,” Public Notice, 18 FCC Rcd 11154 (WTB
2003).

113 “Trends in Telephone Service” at Table 5.3.

114 “Trends in Telephone Service” at Table 5.3.

115 Amendment of the Commission’s Rules To
Establish Part 27, the Wireless Communications
Service (WCS), Report and Order, 12 FCC Red
10785, 10879, para. 194 (1997).

116 See Alvarez Letter 1998.
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Other Wireless Telecommunications”
services.117 Under the SBA small
business size standard, a business is
small if it has 1,500 or fewer
employees.118 According to Trends in
Telephone Service data, 434 carriers
reported that they were engaged in
wireless telephony.119 Of these, an
estimated 222 have 1,500 or fewer
employees and 212 have more than
1,500 employees.?20 We have estimated
that 222 of these are small under the
SBA small business size standard.

76. Broadband Personal
Communications Service. The
broadband personal communications
services (“PCS”) spectrum is divided
into six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years.121 For
Block F, an additional small business
size standard for “‘very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.22 These small business
size standards, in the context of
broadband PCS auctions, have been
approved by the SBA.123 No small
businesses within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 “small”
and “very small” business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F.124 On
March 23, 1999, the Commission
reauctioned 155 C, D, E, and F Block
licenses; there were 113 small business
winning bidders.125

77. On January 26, 2001, the
Commission completed the auction of
422 C and F Broadband PCS licenses in
Auction No. 35. Of the 35 winning

11713 CFR 121.201, NAICS code 517212.

11813 CFR 121.201, NAICS code 517212.

119 “Trends in Telephone Service” at Table 5.3.

120 “Trends in Telephone Service” at Table 5.3.

121 See Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS Competitive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, Report and Order, 11 FCC Rcd 7824,
7850-7852, paras. 57—60 (1996) (“PCS Report and
Order”); see also 47 CFR 24.720(b).

122 See PCS Report and Order, 11 FCC Rcd at
7852, para. 60.

123 See Alvarez Letter 1998.

124 FCC News, ‘“Broadband PCS, D, E and F Block
Auction Closes,” No. 71744 (rel. Jan. 14, 1997).

125 See “C, D, E, and F Block Broadband PCS
Auction Closes,” Public Notice, 14 FCC Rcd 6688
(WTB 1999).

bidders in this auction, 29 qualified as
“small” or “very small” businesses.126
Subsequent events, concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant. On February 15, 2005, the
Commission completed an auction of
188 C block licenses and 21 F block
licenses in Auction No. 58. There were
24 winning bidders for 217 licenses.127
Of the 24 winning bidders, 16 claimed
small business status and won 156
licenses. On May 21, 2007, the
Commission completed an auction of 33
licenses in the A, C, and F Blocks in
Auction No. 71.128 Of the 14 winning
bidders, six were designated entities.129
78. Narrowband Personal
Communications Services. The
Commission held an auction for
Narrowband PCS licenses that
commenced on July 25, 1994, and
closed on July 29, 1994. A second
auction commenced on October 26,
1994 and closed on November 8, 1994.
For purposes of the first two
Narrowband PCS auctions, ‘“small
businesses” were entities with average
gross revenues for the prior three
calendar years of $40 million or less.130
Through these auctions, the
Commission awarded a total of 41
licenses, 11 of which were obtained by
four small businesses.131 To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order.132 A “small business” is an
entity that, together with affiliates and
controlling interests, has average gross

126 See ““C and F Block Broadband PCS Auction
Closes; Winning Bidders Announced,”” Public
Notice, 16 FCC Red 2339 (2001).

127 See “‘Broadband PCS Spectrum Auction
Closes; Winning Bidders Announced for Auction
No. 58,” Public Notice, 20 FCC Rcd 3703 (2005).

128 See ““Auction of Broadband PCS Spectrum
Licenses Closes; Winning Bidders Announced for
Auction No. 71,” Public Notice, 22 FCC Rcd 9247
(2007).

129 Id

130 Implementation of Section 309(j) of the
Communications Act—Competitive Bidding
Narrowband PCS, Third Memorandum Opinion and
Order and Further Notice of Proposed Rulemaking,
10 FCC Rcd 175, 196, para. 46 (1994).

131 See “Announcing the High Bidders in the
Auction of Ten Nationwide Narrowband PCS
Licenses, Winning Bids Total $617,006,674,” Public
Notice, PNWL 94-004 (rel. Aug. 2, 1994);
“Announcing the High Bidders in the Auction of 30
Regional Narrowband PCS Licenses; Winning Bids
Total $490,901,787,” Public Notice, PNWL 94-27
(rel. Nov. 9, 1994).

132 Amendment of the Commission’s Rules to
Establish New Personal Communications Services,
Narrowband PCS, Second Report and Order and
Second Further Notice of Proposed Rule Making, 15
FCC Rcd 10456, 10476, para. 40 (2000)
(“Narrowband PCS Second Report and Order”).

revenues for the three preceding years of
not more than $40 million.133 A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million.134 The SBA has
approved these small business size
standards.135 A third auction
commenced on October 3, 2001 and
closed on October 16, 2001. Here, five
bidders won 317 (Metropolitan Trading
Areas and nationwide) licenses.136
Three of these claimed status as a small
or very small entity and won 311
licenses.

79. Lower 700 MHz Band Licenses.
The Commission previously adopted
criteria for defining three groups of
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits.137
The Commission defined a “small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $40 million for the
preceding three years.138 A “very small
business” is defined as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $15
million for the preceding three years.139
Additionally, the lower 700 MHz
Service had a third category of small
business status for Metropolitan/Rural
Service Area (“MSA/RSA”) licenses.
The third category is “entrepreneur,”
which is defined as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $3
million for the preceding three years.140
The SBA approved these small size
standards.?4! An auction of 740 licenses
(one license in each of the 734 MSAs/
RSAs and one license in each of the six
Economic Area Groupings (EAGs))
commenced on August 27, 2002, and
closed on September 18, 2002. Of the
740 licenses available for auction, 484
licenses were sold to 102 winning
bidders. Seventy-two of the winning

133 Narrowband PCS Second Report and Order,
15 FCC Rcd at 10476, para. 40.

134 Id.

135 See Alvarez Letter 1998.

136 See “Narrowband PCS Auction Closes,”
Public Notice, 16 FCC Rcd 18663 (WTB 2001).

137 See Reallocation and Service Rules for the
698-746 MHz Spectrum Band (Television Channels
52-59), Report and Order, 17 FCC Rcd 1022 (2002)
(“Channels 52-59 Report and Order”).

138 See Channels 52-59 Report and Order, 17 FCC
Rcd at 1087-88, paragraph 172.

139 See id.

140 See id, 17 FCC Rcd at 1088, paragraph 173.

141 See Letter from Aida Alvarez, Administrator,
SBA, to Thomas Sugrue, Chief, WTB, FCC (Aug. 10,
1999) (“Alvarez Letter 1999).
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bidders claimed small business, very
small business or entrepreneur status
and won a total of 329 licenses.142 A
second auction commenced on May 28,
2003, and closed on June 13, 2003, and
included 256 licenses: 5 EAG licenses
and 476 Cellular Market Area
licenses.143 Seventeen winning bidders
claimed small or very small business
status and won 60 licenses, and nine
winning bidders claimed entrepreneur
status and won 154 licenses.144 On July
26, 2005, the Commission completed an
auction of 5 licenses in the Lower 700
MHz band (Auction No. 60). There were
three winning bidders for five licenses.
All three winning bidders claimed small
business status.

80. The Commission recently
reexamined its rules governing the 700
MHz band in the 700 MHz Second
Report and Order.145 An auction of 700
MHz licenses commenced January 24,
2008. For the Lower 700 MHz band, 176
licenses over Economic Areas in the A
Block, 734 licenses over Cellular Market
Areas in the B Block, and 176 licenses
over EAs in the E Block are available for
licensing.146 Winning bidders may be
eligible for small business status (those
with attributable average annual gross
revenues that exceed $15 million and do
not exceed $40 million for the preceding
three years), or very small business
status (those with attributable average
annual gross revenues that do not
exceed $15 million for the preceding
three years).

81. Upper 700 MHz Band Licenses. In
the 700 MHz Second Report and Order,
the Commission revised its rules
regarding Upper 700 MHz licenses. On

142 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 17 FCC Red 17272 (WTB 2002).

143 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 18 FCC Rcd 11873 (WTB 2003).

144 See id.

145 Service Rules for the 698-746, 747-762 and
777-792 MHz Bands, WT Docket No. 06—150,
Revision of the Commission’s Rules to Ensure
Compatibility with Enhanced 911 Emergency
Calling Systems, CC Docket No. 94-102, Section
68.4(a) of the Commission’s Rules Governing
Hearing Aid-Compatible Telephones, WT Docket
No. 01-309, Biennial Regulatory Review—
Amendment of Parts 1, 22, 24, 27, and 90 to
Streamline and Harmonize Various Rules Affecting
Wireless Radio Services, WT Docket 03—264,
Former Nextel Communications, Inc. Upper 700
MHz Guard Band Licenses and Revisions to Part 27
of the Commission’s Rules, WT Docket No. 06—169,
Implementing a Nationwide, Broadband,
Interoperable Public Safety Network in the 700 MHz
Band, PS Docket No. 06-229, Development of
Operational, Technical and Spectrum
Requirements for Meeting Federal, State and Local
Public Safety Communications Requirements
Through the Year 2010, WT Docket No. 9686,
Second Report and Order, FCC 07-132 (2007) (“700
MHz Second Report and Order”).

146 See ““Auction of 700 MHz Band Licenses
Scheduled for January 16, 2008; Comment Sought
on Competitive Bidding Procedures For Auction
73,” Public Notice, FCC Rcd 15004 (WTB 2007).

January 24, 2008, the Commission
commenced Auction 73 in which
several licenses in the Upper 700 MHz
band are available for licensing: 12
licenses over Regional Economic Area
Groupings (“REAGs”) in the C Block,
and one nationwide license in the D
Block.147 Winning bidders may be
eligible for small business status (those
with attributable average annual gross
revenues that exceed $15 million and do
not exceed $40 million for the preceding
three years), or very small business
status (those with attributable average
annual gross revenues that do not
exceed $15 million for the preceding
three years).

82. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, the
Commission adopted size standards for
“small businesses”” and ““very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments.148 A small business in this
service is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years.149 Additionally, a very
small business is an entity that, together
with its affiliates and controlling
principals, has average gross revenues
that are not more than $15 million for
the preceding three years.150 SBA
approval of these definitions is not
required.15? An auction of 52 Major
Economic Area (“MEA”) licenses
commenced on September 6, 2000, and
closed on September 21, 2000.152 Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of 700 MHz Guard Band licenses
commenced on February 13, 2001, and
closed on February 21, 2001. All eight
of the licenses auctioned were sold to
three bidders. One of these bidders was
a small business that won a total of two
licenses.153

147 See id.

148 See Service Rules for the 746-764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
Second Report and Order, 15 FCC Rcd 5299 (2000)
(“746-764 MHz Band Second Report and Order”).

149 See 746-764 MHz Band Second Report and
Order, 15 FCC Rcd at 5343, para. 108.

150 See id.

151 See id., 15 FCC Red 5299, 5343, para. 108
n.246 (for the 746—-764 MHz and 776—-794 MHz
bands, the Commission is exempt from 15 U.S.C.
632, which requires Federal agencies to obtain SBA
approval before adopting small business size
standards).

152 See ““700 MHz Guard Bands Auction Closes:
Winning Bidders Announced,” Public Notice, 15
FCC Rcd 18026 (2000).

153 See “700 MHz Guard Bands Auction Closes:
Winning Bidders Announced,”” Public Notice, 16
FCC Rcd 4590 (WTB 2001).

83. Specialized Mobile Radio. The
Commission awards ““small entity”
bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
and 900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years.154 The Commission awards ‘“‘very
small entity” bidding credits to firms
that had revenues of no more than $3
million in each of the three previous
calendar years.155 The SBA has
approved these small business size
standards for the 900 MHz Service.156
The Commission has held auctions for
geographic area licenses in the 800 MHz
and 900 MHz bands. The 900 MHz SMR
auction began on December 5, 1995, and
closed on April 15, 1996. Sixty bidders
claiming that they qualified as small
businesses under the $15 million size
standard won 263 geographic area
licenses in the 900 MHz SMR band. The
800 MHz SMR auction for the upper 200
channels began on October 28, 1997,
and was completed on December 8,
1997. Ten bidders claiming that they
qualified as small businesses under the
$15 million size standard won 38
geographic area licenses for the upper
200 channels in the 800 MHz SMR
band.157 A second auction for the 800
MHz band was held on January 10, 2002
and closed on January 17, 2002 and
included 23 BEA licenses. One bidder
claiming small business status won five
licenses.158

84. The auction of the 1,053 800 MHz
SMR geographic area licenses for the
General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven bidders won
108 geographic area licenses for the
General Category channels in the 800
MHz SMR band qualified as small
businesses under the $15 million size
standard.1%9 In an auction completed on
December 5, 2000, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were awarded.160 Of the 22 winning

154 47 CFR 90.814(b)(1).

15547 CFR 90.814(b)(1).

156 See Alvarez Letter 1999.

157 See ““Correction to Public Notice DA 96—586
‘FCC Announces Winning Bidders in the Auction
of 1020 Licenses to Provide 900 MHz SMR in Major
Trading Areas,”” Public Notice, 18 FCC Rcd 18367
(WTB 1996).

158 See “Multi-Radio Service Auction Closes,”
Public Notice, 17 FCC Rcd 1446 (WTB 2002).

159 See “800 MHz Specialized Mobile Radio
(SMR) Service General Category (851-854 MHz) and
Upper Band (861-865 MHz) Auction Closes;
Winning Bidders Announced,” Public Notice, 15
FCC Rcd 17162 (2000).

160 See, ““800 MHz SMR Service Lower 80
Channels Auction Closes; Winning Bidders

Continued
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bidders, 19 claimed small business
status and won 129 licenses. Thus,
combining all three auctions, 40
winning bidders for geographic licenses
in the 800 MHz SMR band claimed
status as small business.

85. In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the
800 and 900 MHz bands. We do not
know how many firms provide 800 MHz
or 900 MHz geographic area SMR
pursuant to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. We
assume, for purposes of this analysis,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that small business size
standard is approved by the SBA.

86. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, we
apply the small business size standard
under the SBA rules applicable to
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that a small business
is a wireless company employing no
more than 1,500 persons.16! The
Commission estimates that most such
licensees are small businesses under the
SBA’s small business standard.

87. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase IT 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, the Commission adopted a
small business size standard for
defining “small”’ and “very small”
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments.?62 This small business

Announced,” Public Notice, 16 FCC Red 1736
(2000).

16113 CFR 121.201, NAICS code 517212.

162 Amendment of Part 90 of the Commission’s
Rules to Provide For the Use of the 220-222 MHz
Band by the Private Land Mobile Radio Service,
Third Report and Order, 12 FCC Rcd 10943, 11068—
70, paras. 291-295 (1997).

standard indicates that a ““small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years.163 A “‘very small business”
is defined as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
that do not exceed $3 million for the
preceding three years.164 The SBA has
approved these small size standards.165
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998.166 In the
first auction, 908 licenses were
auctioned in three different-sized
geographic areas: three nationwide
licenses, 30 Regional Economic Area
Group (“EAG”) Licenses, and 875
Economic Area (EA) Licenses. Of the
908 licenses auctioned, 693 were
sold.167 Thirty-nine small businesses
won 373 licenses in the first 220 MHz
auction. A second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158
licenses.168 A third auction included
four licenses: 2 BEA licenses and 2 EAG
licenses in the 220 MHz Service. No
small or very small business won any of
these licenses.169 The Commission
conducted a fourth auction in 2007 with
three of the five winning bidders
claiming small or very small business
status.170

88. Private Land Mobile Radio
(“PLMR”’). PLMR systems serve an
essential role in a range of industrial,
business, land transportation, and
public safety activities. These radios are
used by companies of all sizes operating
in all U.S. business categories, and are
often used in support of the licensee’s
primary (non-telecommunications)
business operations. For the purpose of
determining whether a licensee of a
PLMR system is a small business as
defined by the SBA, we use the broad
census category, “Cellular and Other
Wireless Telecommunications.” This

163 Id. at 11068, para. 291.

164 Id'

165 See Letter from Aida Alvarez, Administrator,
SBA, to Daniel Phythyon, Chief, WTB, FCC (Jan. 6,
1998) (“Alvarez to Phythyon Letter 1998”).

166 See generally ““220 MHz Service Auction
Closes,” Public Notice, 14 FCC Rcd 605 (1998).

167 See “FCC Announces It is Prepared to Grant
654 Phase II 220 MHz Licenses After Final Payment
is Made,” Public Notice, 14 FCC Rcd 1085 (1999).

168 See “Phase II 220 MHz Service Spectrum
Auction Closes,” Public Notice, 14 FCC Rcd 11218
(1999).

169 See ‘“Multi-Radio Service Auction Closes,”
Public Notice, 17 FCC Rcd 1446 (2002).

170 See ““Auction of Phase II 220 MHz Service
Spectrum Licenses Closes,” Public Notice, 22 FCC
Red 11573 (WTB 2007).

definition provides that a small entity is
any such entity employing no more than
1,500 persons.1”! The Commission does
not require PLMR licensees to disclose
information about number of
employees, so the Commission does not
have information that could be used to
determine how many PLMR licensees
constitute small entities under this
definition. We note that PLMR licensees
generally use the licensed facilities in
support of other business activities, and
therefore, it would also be helpful to
assess PLMR licensees under the
standards applied to the particular
industry subsector to which the licensee
belongs.172

89. The Commission’s 1994 Annual
Report on PLMRs 173 indicates that at
the end of fiscal year 1994, there were
1,087,267 licensees operating
12,481,989 transmitters in the PLMR
bands below 512 MHz. We note that any
entity engaged in a commercial activity
is eligible to hold a PLMR license, and
that the revised rules in this context
could therefore potentially impact small
entities covering a great variety of
industries.

90. Fixed Microwave Services. Fixed
microwave services include common
carrier,174 private operational-fixed,175
and broadcast auxiliary radio
services.176 At present, there are
approximately 22,015 common carrier
fixed licensees and 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services. The
Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the

171 See 13 CFR 121.201, NAICS code 517212.

172 See generally 13 CFR 121.201.

173 Federal Communications Commission, 60th
Annual Report, Fiscal Year 1994, at paragraph 116.

174 See 47 CFR 101 et seq. for common carrier
fixed microwave services (except Multipoint
Distribution Service).

175 Persons eligible under parts 80 and 90 of the
Commission’s Rules can use Private Operational-
Fixed Microwave services. See 47 CFR Parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

176 Auxiliary Microwave Service is governed by
Part 74 of Title 47 of the Commission’s Rules. See
47 CFR Part 74. This service is available to licensees
of broadcast stations and to broadcast and cable
network entities. Broadcast auxiliary microwave
stations are used for relaying broadcast television
signals from the studio to the transmitter, or
between two points such as a main studio and an
auxiliary studio. The service also includes mobile
television pickups, which relay signals from a
remote location back to the studio.
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category ‘“‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees.?”” The Commission
does not have data specifying the
number of these licensees that have no
more than 1,500 employees, and thus
are unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are
22,015 or fewer common carrier fixed
licensees and 61,670 or fewer private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies proposed herein. We note,
however, that the common carrier
microwave fixed licensee category
includes some large entities.

91. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years.178 An additional size
standard for “very small business” is: an
entity that, together with affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.179 The SBA has
approved these small business size
standards.180 The auction of the 2,173
39 GHz licenses began on April 12, 2000
and closed on May 8, 2000. The 18
bidders who claimed small business
status won 849 licenses.

92. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (“LMDS”) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications.18® The auction of
the 986 LMDS licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a

17713 CFR 121.201, NAICS code 517212.

178 See Amendment of the Commission’s Rules
Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz
Bands, ET Docket No. 95-183, Report and Order, 12
FCC Red 18600 (1997).

179 Id

180 See Letter from Aida Alvarez, Administrator,
SBA, to Kathleen O’Brien Ham, Chief, Auctions and
Industry Analysis Division, WTB, FCC (Feb. 4,
1998); See Letter from Hector Barreto,
Administrator, SBA, to Margaret Wiener, Chief,
Auctions and Industry Analysis Division, WTB,
FCC (Jan. 18, 2002).

181 See Rulemaking to Amend Parts 1, 2, 21, 25,
of the Commission’s Rules to Redesignate the 27.5-
29.5 GHz Frequency Band, Reallocate the 29.5-30.5
Frequency Band, to Establish Rules and Policies for
Local Multipoint Distribution Service and for Fixed
Satellite Services, Second Report and Order, Order
on Reconsideration, and Fifth Notice of Proposed
Rule Making, 12 FCC Rcd 12545, 12689-90,
paragraph 348 (1997) (“LMDS Second Report and
Order”).

small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years.182
An additional small business size
standard for “very small business” was
added as an entity that, together with its
affiliates, has average gross revenues of
not more than $15 million for the
preceding three calendar years.183 The
SBA has approved these small business
size standards in the context of LMDS
auctions.184 There were 93 winning
bidders that qualified as small entities
in the LMDS auctions. A total of 93
small and very small business bidders
won approximately 277 A Block
licenses and 387 B Block licenses. On
March 27, 1999, the Commission re-
auctioned 161 licenses; there were 32
small and very small businesses
winning that won 119 licenses.

93. 218-219 MHz Service. The first
auction of 218-219 MHz (previously
referred to as the Interactive and Video
Data Service or IVDS) spectrum resulted
in 178 entities winning licenses for 594
Metropolitan Statistical Areas
(“MSAs”).185 Of the 594 licenses, 567
were won by 167 entities qualifying as
a small business. For that auction, the
Commission defined a small business as
an entity that, together with its affiliates,
has no more than a $6 million net worth
and, after Federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits
each year for the previous two years.186
In the 218-219 MHz Report and Order
and Memorandum Opinion and Order,
we defined a small business as an entity
that, together with its affiliates and
persons or entities that hold interests in
such an entity and their affiliates, has
average annual gross revenues not
exceeding $15 million for the preceding
three years.187 A very small business is
defined as an entity that, together with
its affiliates and persons or entities that
hold interests in such an entity and its
affiliates, has average annual gross
revenues not exceeding $3 million for
the preceding three years.188 The SBA

182 See LMDS Second Report and Order, 12 FCC
Red at 12689-90, paragraph 348.

183 See id.

184 See Alvarez to Phythyon Letter 1998.

185 See ““Interactive Video and Data Service
(IVDS) Applications Accepted for Filing,” Public
Notice, 9 FCC Rcd 6227 (1994).

186 [mplementation of Section 309(j) of the
Communications Act—Competitive Bidding, Fourth
Report and Order, 9 FCC Rcd 2330 (1994).

187 Amendment of Part 95 of the Commission’s
Rules to Provide Regulatory Flexibility in the 218-
219 MHz Service, Report and Order and
Memorandum Opinion and Order, 15 FCC Rcd 1497
(1999).

188 Id.

has approved of these definitions.189 A
subsequent auction is not yet scheduled.
Given the success of small businesses in
the previous auction, and the
prevalence of small businesses in the
subscription television services and
message communications industries, we
assume for purposes of this analysis that
in future auctions, many, and perhaps
most, of the licenses may be awarded to
small businesses.

94. Location and Monitoring Service
(“LMS”). Multilateration LMS systems
use non-voice radio techniques to
determine the location and status of
mobile radio units. For purposes of
auctioning LMS licenses, the
Commission has defined “small
business” as an entity that, together
with controlling interests and affiliates,
has average annual gross revenues for
the preceding three years not exceeding
$15 million.190 A “very small business”
is defined as an entity that, together
with controlling interests and affiliates,
has average annual gross revenues for
the preceding three years not exceeding
$3 million.191 These definitions have
been approved by the SBA.192 An
auction for LMS licenses commenced on
February 23, 1999, and closed on March
5, 1999. Of the 528 licenses auctioned,
289 licenses were sold to four small
businesses.

95. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service.193 A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(“BETRS”).194 In the present context,
we will use the SBA’s small business
size standard applicable to “Cellular
and Other Wireless
Telecommunications,” i.e., an entity
employing no more than 1,500
persons.195 There are approximately
1,000 licensees in the Rural
Radiotelephone Service, and the
Commission estimates that there are
1,000 or fewer small entity licensees in
the Rural Radiotelephone Service that

189 See Alvarez to Phythyon Letter 1998.

190 Amendment of Part 90 of the Commission’s
Rules to Adopt Regulations for Automatic Vehicle
Monitoring Systems, Second Report and Order, 13
FCC Red 15182, 15192, paragraph 20 (1998)
(“Automatic Vehicle Monitoring Systems Second
Report and Order”); see also 47 CFR 90.1103.

191 Automatic Vehicle Monitoring Systems
Second Report and Order, 13 FCC Rcd at 15192,
para. 20; see also 47 CFR 90.1103.

192 See Alvarez Letter 1998.

193 The service is defined in section 22.99 of the
Commission’s rules, 47 CFR 22.99.

194 BETRS is defined in section 22.757 and 22.759
of the Commission’s rules, 47 CFR 22.757 and
22.759.

19513 CFR 121.201, NAICS code 517212.
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may be affected by the rules and
policies proposed herein.

96. Air-Ground Radiotelephone
Service.196 The Commission has
previously used the SBA’s small
business definition applicable to
“Cellular and Other Wireless
Telecommunications,” i.e., an entity
employing no more than 1,500
persons.197 There are approximately 100
licensees in the Air-Ground
Radiotelephone Service, and under that
definition, we estimate that almost all of
them qualify as small entities under the
SBA definition. For purposes of
assigning Air-Ground Radiotelephone
Service licenses through competitive
bidding, the Commission has defined
“small business” as an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the preceding three years
not exceeding $40 million.198 A ““very
small business” is defined as an entity
that, together with controlling interests
and affiliates, has average annual gross
revenues for the preceding three years
not exceeding $15 million.199 These
definitions were approved by the
SBA.200 In May 2006, the Commission
completed an auction of nationwide
commercial Air-Ground Radiotelephone
Service licenses in the 800 MHz band
(Auction No. 65). On June 2, 2006, the
auction closed with two winning
bidders winning two Air-Ground
Radiotelephone Services licenses.
Neither of the winning bidders claimed
small business status.

97. Aviation and Marine Radio
Services. There are approximately
26,162 aviation, 34,555 marine (ship),
and 3,296 marine (coast) licensees.201
The Commission has not developed a
small business size standard specifically

196 The service is defined in section 22.99 of the
Commission’s rules, 47 CFR 22.99.

19713 CFR 121.201, NAICS codes 517212.

198 Amendment of Part 22 of the Commission’s
Rules to Benefit the Consumers of Air-Ground
Telecommunications Services, Biennial Regulatory
Review—Amendment of Parts 1, 22, and 90 of the
Commission’s Rules, Amendment of Parts 1 and 22
of the Commission’s Rules to Adopt Competitive
Bidding Rules for Commercial and General Aviation
Air-Ground Radiotelephone Service, WT Docket
Nos. 03—103 and 05—42, Order on Reconsideration
and Report and Order, 20 FCC Rcd 19663,
paragraphs 28—42 (2005).

199 Id.

200 See Letter from Hector V. Barreto,
Administrator, SBA, to Gary D. Michaels, Deputy
Chief, Auctions and Spectrum Access Division,
WTB, FCC (Sept. 19, 2005).

201 Vessels that are not required by law to carry
aradio and do not make international voyages or
communications are not required to obtain an
individual license. See Amendment of Parts 80 and
87 of the Commission’s rules to Permit Operation
of Certain Domestic Ship and Aircraft Radio
Stations Without Individual Licenses, Report and
Order, WT Docket No. 96-82, 11 FCC Rcd 14849
(1996).

applicable to all licensees. For purposes
of this analysis, we will use the SBA
small business size standard for the
category “Cellular and Other
Telecommunications,” which is 1,500
or fewer employees.202 We are unable to
determine how many of those licensed
fall under this standard. For purposes of
our evaluations in this analysis, we
estimate that there are up to
approximately 62,969 licensees that are
small businesses under the SBA
standard.2°3 In December 1998, the
Commission held an auction of 42 VHF
Public Coast licenses in the 157.1875—
157.4500 MHz (ship transmit) and
161.775-162.0125 MHz (coast transmit)
bands. For this auction, the Commission
defined a “‘small” business as an entity
that, together with controlling interests
and affiliates, has average gross
revenues for the preceding three years
not to exceed $15 million dollars. In
addition, a “very small”’ business is one
that, together with controlling interests
and affiliates, has average gross
revenues for the preceding three years
not to exceed $3 million dollars.204
Further, the Commission made available
Automated Maritime
Telecommunications System (“AMTS”)
licenses in Auctions 57 and 61.205
Winning bidders could claim status as
a very small business or a very small
business. A very small business for this
service is defined as an entity with
attributed average annual gross revenues
that do not exceed $3 million for the
preceding three years, and a small
business is defined as an entity with
attributed average annual gross revenues
of more than $3 million but less than
$15 million for the preceding three
years.206 Three of the winning bidders
in Auction 57 qualified as small or very
small businesses, while three winning
entities in Auction 61 qualified as very
small businesses.

98. Offshore Radiotelephone Service.
This service operates on several ultra

20213 CFR 121.201, NAICS code 517212.

203 A licensee may have a license in more than
one category.

204 Amendment of the Commission’s Rules
Concerning Maritime Communications, PR Docket
No. 92-257, Third Report and Order and
Memorandum Opinion and Order, 13 FCC Red
19853 (1998).

205 See ““ Automated Maritime
Telecommunications System Spectrum Auction
Scheduled for September 15, 2004, Notice and
Filing Requirements, Minimum Opening Bids,
Upfront Payments and Other Auction Procedures,”
Public Notice, 19 FCC Rcd 9518 (WTB 2004);
“Auction of Automated Maritime
Telecommunications System Licenses Scheduled
for August 3, 2005, Notice and Filing Requirements,
Minimum Opening Bids, Upfront Payments and
Other Auction Procedures for Auction No. 61,”
Public Notice, 20 FCC Rcd 7811 (WTB 2005).

20647 CFR 80.1252.

high frequencies (“UHF”) television
broadcast channels that are not used for
television broadcasting in the coastal
areas of States bordering the Gulf of
Mexico.207 There is presently 1 licensee
in this service. We do not have
information whether that licensee
would qualify as small under the SBA’s
small business size standard for
“Cellular and Other Wireless
Telecommunications” services.208
Under that SBA small business size
standard, a business is small if it has
1,500 or fewer employees.209

99. Multiple Address Systems
(“MAS”). Entities using MAS spectrum,
in general, fall into two categories: (1)
Those using the spectrum for profit-
based uses, and (2) those using the
spectrum for private internal uses. With
respect to the first category, the
Commission defines “small entity” for
MAS licenses as an entity that has
average gross revenues of less than $15
million in the three previous calendar
years.210 “Very small business” is
defined as an entity that, together with
its affiliates, has average gross revenues
of not more than $3 million for the
preceding three calendar years.211 The
SBA has approved of these
definitions.212 The majority of these
entities will most likely be licensed in
bands where the Commission has
implemented a geographic area
licensing approach that would require
the use of competitive bidding
procedures to resolve mutually
exclusive applications. The
Commission’s licensing database
indicates that, as of January 20, 1999,
there were a total of 8,670 MAS station
authorizations. Of these, 260
authorizations were associated with
common carrier service. In addition, an
auction for 5,104 MAS licenses in 176
EAs began November 14, 2001, and
closed on November 27, 2001.213 Seven
winning bidders claimed status as small
or very small businesses and won 611
licenses. On May 18, 2005, the
Commission completed an auction
(Auction No. 59) of 4,226 MAS licenses
in the Fixed Microwave Services from
the 928/959 and 932/941 MHz bands.
Twenty-six winning bidders won a total

207 This service is governed by Subpart I of Part
22 of the Commission’s Rules. See 47 CFR 22.1001—
22.1037.

20813 CFR 121.201, NAICS code 517212.

209 Id.

210 See Amendment of the Commission’s Rules
Regarding Multiple Address Systems, Report and
Order, 15 FCC Rcd 11956, 12008, paragraph 123
(2000).

211 Id‘

212 See Alvarez Letter 1999.

213 See “Multiple Address Systems Spectrum
Auction Closes,” Public Notice, 16 FCC Rcd 21011
(2001).



Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/Proposed Rules

26345

of 2,323 licenses. Of the 26 winning
bidders in this auction, five claimed
small business status and won 1,891
licenses.

100. With respect to the second
category, which consists of entities that
use, or seek to use, MAS spectrum to
accommodate internal communications
needs, we note that MAS serves an
essential role in a range of industrial,
safety, business, and land transportation
activities. MAS radios are used by
companies of all sizes, operating in
virtually all U.S. business categories,
and by all types of public safety entities.
For the majority of private internal
users, the small business size standard
developed by the SBA would be more
appropriate. The applicable size
standard in this instance appears to be
that of “Cellular and Other Wireless
Telecommunications”. This definition
provides that a small entity is any such
entity employing no more than 1,500
persons.214 The Commission’s licensing
database indicates that, as of January 20,
1999, of the 8,670 total MAS station
authorizations, 8,410 authorizations
were for private radio service, and of
these, 1,433 were for private land
mobile radio service.

101. 1.4 GHz Band Licensees. The
Commission conducted an auction of 64
1.4 GHz band licenses, beginning on
February 7, 2007,215 and closing on
March 8, 2007.216 In that auction, the
Commission defined “small business”
as an entity that, together with its
affiliates and controlling interests, had
average gross revenues that exceed $15
million but do not exceed $40 million
for the preceding three years, and a
“very small business” as an entity that,
together with its affiliates and
controlling interests, has had average
annual gross revenues not exceeding
$15 million for the preceding three
years.217 Neither of the two winning
bidders sought designated entity
status.218

102. Incumbent 24 GHz Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications” companies. This

214 See 13 CFR 121.201, NAICS code 517212.

215 See “ Auction of 1.4 GHz Bands Licenses
Scheduled for February 7, 2007,” Public Notice, 21
FCC Red 12393 (WTB 2006).

216 See “ Auction of 1.4 GHz Band Licenses
Closes; Winning Bidders Announced for Auction
No. 69,” Public Notice, 22 FCC Rcd 4714 (2007)
(“Auction No. 69 Closing PN”).

217 Auction No. 69 Closing PN, Attachment C.

218 See Auction No. 69 Closing PN.

category provides that such a company
is small if it employs no more than
1,500 persons.219 For the census
category of Paging, Census Bureau data
for 2002 show that there were 807 firms
in this category that operated for the
entire year.220 Of this total, 804 firms
had employment of 999 or fewer
employees, and three firms had
employment of 1,000 employees or
more.221 Thus, under this category and
associated small business size standard,
the majority of firms can be considered
small. For the census category of
Cellular and Other Wireless
Telecommunications, Census Bureau
data for 2002 show that there were 1,397
firms in this category that operated for
the entire year.222 Of this total, 1,378
firms had employment of 999 or fewer
employees, and 19 firms had
employment of 1,000 employees or
more.223 Thus, under this second
category and size standard, the majority
of firms can, again, be considered small.
These broader census data
notwithstanding, we believe that there
are only two licensees in the 24 GHz
band that were relocated from the 18
GHz band, Teligent 224 and TRW, Inc. It
is our understanding that Teligent and
its related companies have fewer than
1,500 employees, though this may
change in the future. TRW is not a small
entity. There are approximately 122
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 122 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the rules
and policies proposed herein.

103. Future 24 GHz Licensees. With
respect to new applicants in the 24 GHz
band, we have defined ‘‘small business”
as an entity that, together with
controlling interests and affiliates, has
average annual gross revenues for the
three preceding years not exceeding $15

21913 CFR 121.201, NAICS code 517212.

2207J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211.

221 Id, The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

2221].S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517212.

223 Id, The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

224 Teligent acquired the DEMS licenses of
FirstMark, the only licensee other than TRW in the
24 GHz band whose license has been modified to
require relocation to the 24 GHz band.

million.225 “Very small business” in the
24 GHz band is defined as an entity that,
together with controlling interests and
affiliates, has average gross revenues not
exceeding $3 million for the preceding
three years.226 The SBA has approved
these definitions.227 The Commission
will not know how many licensees will
be small or very small businesses until
the auction, if required, is held.

104. Broadband Radio Service.
Broadband Radio Service systems,
previously referred to as Multipoint
Distribution Service (“MDS”’) and
Multichannel Multipoint Distribution
Service (“MMDS”) systems, and
“wireless cable,” transmit video
programming to subscribers and provide
two-way high speed data operations
using the microwave frequencies of the
Broadband Radio Service (“BRS”) and
Educational Broadband Service (“EBS”)
(previously referred to as the
Instructional Television Fixed Service
(“ITFS”’)).228 In connection with the
1996 BRS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of no more than
$40 million in the previous three
calendar years.229 The BRS auctions
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (“BTAs”). Of
the 67 auction winners, 61 met the
definition of a small business. BRS also
includes licensees of stations authorized
prior to the auction. At this time, we
estimate that of the 61 small business
BRS auction winners, 48 remain small
business licensees. In addition to the 48
small businesses that hold BTA
authorizations, there are approximately
392 incumbent BRS licensees that are
considered small entities.230 After

225 Amendments to Parts 1, 2, 87 and 101 of the
Commission’s Rules To License Fixed Services at 24
GHz, Report and Order, 15 FCC Rcd 16934, 16967,
paragraph 77 (2000) (“24 GHz Report and Order”);
see also 47 CFR 101.538(a)(2).

226 24 GHz Report and Order, 15 FCC Rcd at
16967, para. 77; see also 47 CFR 101.538(a)(1).

227 See Letter from Gary M. Jackson, Assistant
Administrator, SBA, to Margaret W. Wiener, Deputy
Chief, Auctions and Industry Analysis Division,
WTB, FCC (July 28, 2000).

228 Amendment of Parts 21 and 74 of the
Commission’s Rules with Regard to Filing
Procedures in the Multipoint Distribution Service
and in the Instructional Television Fixed Service
and Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, MM
Docket No. 94-131 and PP Docket No. 93-253,
Report and Order, 10 FCC Rcd 9589, 9593,
paragraph 7 (1995) (“MDS Auction R&0O"”).

22947 CFR 21.961(b)(1).

23047 U.S.C. 309(j). Hundreds of stations were
licensed to incumbent MDS licensees prior to
implementation of Section 309(j) of the
Communications Act of 1934, 47 U.S.C. 309(j). For
these pre-auction licenses, the applicable standard
is SBA’s small business size standard.
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adding the number of small business
auction licensees to the number of
incumbent licensees not already
counted, we find that there are currently
approximately 440 BRS licensees that
are defined as small businesses under
either the SBA or the Commission’s
rules.

105. In addition, the SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which includes all such
companies generating $13.5 million or
less in annual receipts.231 According to
Census Bureau data for 2002, there were
a total of 1,191 firms in this category
that operated for the entire year.232 Of
this total, 1,087 firms had annual
receipts of under $10 million, and 43
firms had receipts of $10 million or
more but less than $25 million.233
Consequently, we estimate that the
majority of providers in this service
category are small businesses that may
be affected by the rules and policies
adopted herein. This SBA small
business size standard is applicable to
EBS. There are presently 2,032 EBS
licensees. All but 100 of these licenses
are held by educational institutions.
Educational institutions are included in
this analysis as small entities.234 Thus,
we estimate that at least 1,932 licensees
are small businesses.

106. Television Broadcasting. The
Census Bureau defines this category as
follows: “This industry comprises
establishments primarily engaged in
broadcasting images together with
sound. These establishments operate
television broadcasting studios and
facilities for the programming and
transmission of programs to the
public.” 235 The SBA has created a small
business size standard for Television
Broadcasting entities, which is: such
firms having $13 million or less in
annual receipts.23¢ According to
Commission staff review of the BIA
Financial Network, Inc., Media Access
Pro Television Database as of December
7, 2007, about 825 (66 percent) of the

23113 CFR 121.201, NAICS code 517510.

2321J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510.

233 [d. An additional 61 firms had annual receipts
of $25 million or more.

234 The term ‘“‘small entity” within SBREFA
applies to small organizations (nonprofits) and to
small governmental jurisdictions (cities, counties,
towns, townships, villages, school districts, and
special districts with populations of less than
50,000). 5 U.S.C. 601(4)—(6). We do not collect
annual revenue data on EBS licensees.

2357J.,S. Census Bureau, 2002 NAICS Definitions,
515120 Television Broadcasting” (partial
definition); http://www.census.gov/epcd/naics02/
def/NDEF515.HTM.

23613 CFR 121.201, NAICS code 515120.

1,250 commercial television stations in
the United States have revenues of $13
million or less. However, in assessing
whether a business entity qualifies as
small under the above definition,
business control affiliations 237 must be
included. Our estimate, therefore, likely
overstates the number of small entities
that might be affected by our action,
because the revenue figure on which it
is based does not include or aggregate
revenues from affiliated companies.

107. In addition, an element of the
definition of “small business” is that the
entity not be dominant in its field of
operation. We are unable at this time to
define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply do not exclude any television
station from the definition of a small
business on this basis and are therefore
over-inclusive to that extent. Also as
noted, an additional element of the
definition of ““‘small business” is that the
entity must be independently owned
and operated. We note that it is difficult
at times to assess these criteria in the
context of media entities and our
estimates of small businesses to which
they apply may be over-inclusive to this
extent.

108. There are also 2,117 low power
television stations (“LPTV”).238 Given
the nature of this service, we will
presume that all LPTV licensees qualify
as small entities under the above SBA
small business size standard.

109. Radio Broadcasting. The SBA
defines a radio broadcast entity that has
$6 million or less in annual receipts as
a small business.239 Business concerns
included in this industry are those
“primarily engaged in broadcasting
aural programs by radio to the public.240
According to Commission staff review
of the BIA Publications, Inc., Master
Access Radio Analyzer Database, as of
May 16, 2003, about 10,427 of the
10,945 commercial radio stations in the
United States have revenue of $6
million or less. We note, however, that
many radio stations are affiliated with
much larger corporations with much
higher revenue, and that in assessing
whether a business concern qualifies as
small under the above definition, such

237 “Concerns are affiliates of each other when
one concern controls or has the power to control
the other or a third party or parties controls or has
the power to control both.” 13 CFR 21.103(a)(1).

238 FCC News Release, “Broadcast Station Totals
as of September 30, 2007.”

239 See OMB, North American Industry
Classification System: United States, 1997, at 509
(1997) (Radio Stations) (NAICS code 515112).

240 Id.

business (control) affiliations 241 are
included.242 Our estimate, therefore
likely overstates the number of small
businesses that might be affected by our
action.

110. Auxiliary, Special Broadcast and
Other Program Distribution Services.
This service involves a variety of
transmitters, generally used to relay
broadcast programming to the public
(through translator and booster stations)
or within the program distribution chain
(from a remote news gathering unit back
to the station). The Commission has not
developed a definition of small entities
applicable to broadcast auxiliary
licensees. The applicable definitions of
small entities are those, noted
previously, under the SBA rules
applicable to radio broadcasting stations
and television broadcasting stations.243

111. The Commission estimates that
there are approximately 5,618 FM
translators and boosters.244 The
Commission does not collect financial
information on any broadcast facility,
and the Department of Commerce does
not collect financial information on
these auxiliary broadcast facilities. We
believe that most, if not all, of these
auxiliary facilities could be classified as
small businesses by themselves. We also
recognize that most commercial
translators and boosters are owned by a
parent station which, in some cases,
would be covered by the revenue
definition of small business entity
discussed above. These stations would
likely have annual revenues that exceed
the SBA maximum to be designated as
a small business ($6.5 million for a
radio station or $13.0 million for a TV
station). Furthermore, they do not meet
the Small Business Act’s definition of a
“small business concern” because they
are not independently owned and
operated.245

112. Cable and Other Program
Distribution. The Census Bureau defines
this category as follows: “This industry
comprises establishments primarily
engaged as third-party distribution
systems for broadcast programming. The
establishments of this industry deliver
visual, aural, or textual programming
received from cable networks, local
television stations, or radio networks to

241 “Concerns are affiliates of each other when
one concern controls or has the power to control
the other, or a third party or parties controls or has
the power to control both.” 13 CFR 121.103(a)(1).

242 “SBA counts the receipts or employees of the
concern whose size is at issue and those of all its
domestic and foreign affiliates, regardless of
whether the affiliates are organized for profit, in
determining the concern’s size.” 13 CFR 121(a)(4).

24313 CFR 121.201, NAICS codes 513111 and
513112.

244 See supra note 242.

24515 U.S.C. 632.
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consumers via cable or direct-to-home
satellite systems on a subscription or fee
basis. These establishments do not
generally originate programming
material.” 246 The SBA has developed a
small business size standard for Cable
and Other Program Distribution, which
is: all such firms having $13.5 million
or less in annual receipts.24” According
to Census Bureau data for 2002, there
were a total of 1,191 firms in this
category that operated for the entire
year.248 Of this total, 1,087 firms had
annual receipts of under $10 million,
and 43 firms had receipts of $10 million
or more but less than $25 million.249
Thus, under this size standard, the
majority of firms can be considered
small.

113. Cable Companies and Systems.
The Commission has also developed its
own small business size standards, for
the purpose of cable rate regulation.
Under the Commission’s rules, a “small
cable company” is one serving 400,000
or fewer subscribers, nationwide.250
Industry data indicate that, of 1,076
cable operators nationwide, all but
eleven are small under this size
standard.25? In addition, under the
Commission’s rules, a “small system” is
a cable system serving 15,000 or fewer
subscribers.252 Industry data indicate
that, of 7,208 systems nationwide, 6,139
systems have under 10,000 subscribers,
and an additional 379 systems have
10,000-19,999 subscribers.253 Thus,
under this second size standard, most
cable systems are small.

114. Cable System Operators. The
Communications Act of 1934, as
amended, also contains a size standard
for small cable system operators, which

246 J.S. Census Bureau, 2002 NAICS Definitions,
517510 Cable and Other Program Distribution”;
http://www.census.gov/epcd/naics02/def/
NDEF517.HTM.

24713 CFR 121.201, NAICS code 517510.

248 J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510.

249 Id. An additional 61 firms had annual receipts
of $25 million or more.

25047 CFR 76.901(e). The Commission
determined that this size standard equates
approximately to a size standard of $100 million or
less in annual revenues. Implementation of Sections
of the 1992 Cable Act: Rate Regulation, Sixth Report
and Order and Eleventh Order on Reconsideration,
10 FCC Rcd 7393, 7408 (1995).

251 These data are derived from: R.R. Bowker,
Broadcasting & Cable Yearbook 2006, “Top 25
Cable/Satellite Operators,” pages A—8 & C-2;
Warren Communications News, Television & Cable
Factbook 2006, “Ownership of Cable Systems in the
United States,” pages D-1805 to D-1857.

25247 CFR 76.901(c).

253 Warren Communications News, Television &
Cable Factbook 2006, ““U.S. Cable Systems by
Subscriber Size,” page F-2. The data do not include
718 systems for which classifying data were not
available.

is “‘a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” 254 The
Commission has determined that an
operator serving fewer than 677,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.255
Industry data indicate that, of 1,076
cable operators nationwide, all but ten
are small under this size standard.256
We note that the Commission neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250
million,257 and therefore we are unable
to estimate more accurately the number
of cable system operators that would
qualify as small under this size
standard.

115. Open Video Services. Open
Video Service (“OVS”’) systems provide
subscription services.258 The SBA has
created a small business size standard
for Cable and Other Program
Distribution.259 This standard provides
that a small entity is one with $13.5
million or less in annual receipts. The
Commission has certified approximately
25 OVS operators to serve 75 areas, and
some of these are currently providing
service.260 Affiliates of Residential
Communications Network, Inc. (“RCN”’)
received approval to operate OVS
systems in New York City, Boston,
Washington, D.C., and other areas. RCN
has sufficient revenues to assure that
they do not qualify as a small business
entity. Little financial information is
available for the other entities that are
authorized to provide OVS and are not
yet operational. Given that some entities

25447 U.S.C. 543(m)(2); see 47 CFR 76.901(f) &
nn. 1-3.

25547 CFR 76.901(f); see “FCC Announces New
Subscriber Count for the Definition of Small Cable
Operator,” Public Notice, 16 FCC Rcd 2225 (Cable
Services Bureau, 2001).

256 These data are derived from: R.R. Bowker,
Broadcasting & Cable Yearbook 2006, “Top 25
Cable/Satellite Operators,” pages A—8 & G-2 (data
current as of June 30, 2005); Warren
Communications News, Television & Cable
Factbook 2006, “‘Ownership of Cable Systems in the
United States,” pages D-1805 to D-1857.

257 The Commission does receive such
information on a case-by-case basis if a cable
operator appeals a local franchise authority’s
finding that the operator does not qualify as a small
cable operator pursuant to section 76.901(f) of the
Commission’s rules. See 47 CFR 76.909(b).

258 See 47 U.S.C. 573.

25913 CFR 121.201, NAICS code 517510.

260 See http://www.fcc.gov/csb/ovs/
csovscer.html.

authorized to provide OVS service have
not yet begun to generate revenues, the
Commission concludes that up to 24
OVS operators (those remaining) might
qualify as small businesses that may be
affected by the rules and policies
proposed herein.

116. Cable Television Relay Service.
This service includes transmitters
generally used to relay cable
programming within cable television
system distribution systems. The SBA
has developed a small business size
standard for Cable and Other Program
Distribution, which is: all such firms
having $13.5 million or less in annual
receipts.261 According to Census Bureau
data for 2002, there were a total of 1,191
firms in this category that operated for
the entire year.262 Of this total, 1,087
firms had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million.263 Thus, under this size
standard, the majority of firms can be
considered small.

117. Multichannel Video Distribution
and Data Service. MVDDS is a terrestrial
fixed microwave service operating in
the 12.2-12.7 GHz band. The
Commission adopted criteria for
defining three groups of small
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits. It defined a very
small business as an entity with average
annual gross revenues not exceeding $3
million for the preceding three years; a
small business as an entity with average
annual gross revenues not exceeding
$15 million for the preceding three
years; and an entrepreneur as an entity
with average annual gross revenues not
exceeding $40 million for the preceding
three years.264 These definitions were
approved by the SBA.265 On January 27,

26113 CFR 121.201, NAICS code 517510.

2621J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510.

263 [d. An additional 61 firms had annual receipts
of $25 million or more.

264 Amendment of Parts 2 and 25 of the
Commission’s Rules to Permit Operation of NGSO
FSS Systems Co-Frequency with GSO and
Terrestrial Systems in the Ku-Band Frequency
Range; Amendment of the Commission’s Rules to
Authorize Subsidiary Terrestrial Use of the 12.2—
12.7 GHz Band by Direct Broadcast Satellite
Licenses and their Affiliates; and Applications of
Broadwave USA, PDC Broadband Corporation, and
Satellite Receivers, Ltd. to provide A Fixed Service
in the 12.2-12.7 GHz Band, ET Docket No. 98-206,
Memorandum Opinion and Order and Second
Report and Order, 17 FCC Rcd 9614, 9711,
paragraph 252 (2002).

265 See Letter from Hector V. Barreto,
Administrator, U.S. Small Business Administration,
to Margaret W. Wiener, Chief, Auctions and
Industry Analysis Division, WTB, FCC (Feb.13,
2002).



26348

Federal Register/Vol. 74, No. 104/ Tuesday, June 2, 2009/Proposed Rules

2004, the Commission completed an
auction of 214 MVDDS licenses
(Auction No. 53). In this auction, ten
winning bidders won a total of 192
MVDDS licenses.266 Eight of the ten
winning bidders claimed small business
status and won 144 of the licenses. The
Commission also held an auction of
MVDDS licenses on December 7, 2005
(Auction 63). Of the three winning
bidders who won 22 licenses, two
winning bidders, winning 21 of the
licenses, claimed small business
status.267

118. Amateur Radio Service. These
licensees are held by individuals in a
noncommercial capacity; these licensees
are not small entities.

119. Aviation and Marine Services.
Small businesses in the aviation and
marine radio services use a very high
frequency (“VHF”’) marine or aircraft
radio and, as appropriate, an emergency
position-indicating radio beacon (and/or
radar) or an emergency locator
transmitter. The Commission has not
developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category “‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees.268 Most applicants
for recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of our evaluations in this
analysis, we estimate that there are up
to approximately 712,000 licensees that
are small businesses (or individuals)
under the SBA standard. In addition,
between December 3, 1998 and
December 14, 1998, the Commission
held an auction of 42 VHF Public Coast
licenses in the 157.1875—-157.4500 MHz
(ship transmit) and 161.775-162.0125
MHz (coast transmit) bands. For
purposes of the auction, the
Commission defined a “small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million. In
addition, a “very small” business is one
that, together with controlling interests
and affiliates, has average gross
revenues for the preceding three years

266 See “Multichannel Video Distribution and
Data Service Auction Closes,” Public Notice, 19
FCC Rcd 1834 (2004).

267 See *“ Auction of Multichannel Video
Distribution and Data Service Licenses Closes;
Winning Bidders Announced for Auction No. 63,”
Public Notice, 20 FCC Recd 19807 (2005).

26813 CFR 121.201, NAICS code 517212.

not to exceed $3 million.269 There are
approximately 10,672 licensees in the
Marine Coast Service, and the
Commission estimates that almost all of
them qualify as “small” businesses
under the above special small business
size standards.

120. Personal Radio Services.
Personal radio services provide short-
range, low power radio for personal
communications, radio signaling, and
business communications not provided
for in other services. The Personal Radio
Services include spectrum licensed
under Part 95 of our rules.27° These
services include Citizen Band Radio
Service (“CB”’), General Mobile Radio
Service (“GMRS”’), Radio Control Radio
Service (“R/C”), Family Radio Service
(“FRS”), Wireless Medical Telemetry
Service (“WMTS”’), Medical Implant
Communications Service (“MICS”’), Low
Power Radio Service (“LPRS”), and
Multi-Use Radio Service (“MURS”).271
There are a variety of methods used to
license the spectrum in these rule parts,
from licensing by rule, to conditioning
operation on successful completion of a
required test, to site-based licensing, to
geographic area licensing. Under the
RFA, the Commission is required to
make a determination of which small
entities are directly affected by the rules
being proposed. Since all such entities
are wireless, we apply the definition of
cellular and other wireless
telecommunications, pursuant to which
a small entity is defined as employing
1,500 or fewer persons.272 Many of the
licensees in these services are
individuals, and thus are not small
entities. In addition, due to the mostly
unlicensed and shared nature of the
spectrum utilized in many of these
services, the Commission lacks direct
information upon which to base an
estimation of the number of small
entities under an SBA definition that
might be directly affected by the
proposed rules.

121. Public Safety Radio Services.
Public Safety radio services include
police, fire, local government, forestry
conservation, highway maintenance,

269 Amendment of the Commission’s Rules
Concerning Maritime Communications, Third
Report and Order and Memorandum Opinion and
Order, 13 FCC Rcd 19853 (1998).

27047 CFR Part 90.

271 The Citizens Band Radio Service, General
Mobile Radio Service, Radio Control Radio Service,
Family Radio Service, Wireless Medical Telemetry
Service, Medical Implant Communications Service,
Low Power Radio Service, and Multi-Use Radio
Service are governed by Subpart D, Subpart A,
Subpart C, Subpart B, Subpart H, Subpart I, Subpart
G, and Subpart J, respectively, of Part 95 of the
Commission’s rules. See generally 47 CFR Part 95.

27213 CFR 121.201, NAICS Code 517212.

and emergency medical services.2”3
There are a total of approximately
127,540 licensees in these services.
Governmental entities 274 as well as
private businesses comprise the
licensees for these services. All
governmental entities with populations
of less than 50,000 fall within the
definition of a small entity.275

IV. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

122. With certain exceptions, the
Commission’s Schedule of Regulatory
Fees applies to all Commission
licensees and regulatees. Most licensees
will be required to count the number of
licenses or call signs authorized,
complete and submit an FCC Form 159
Remittance Advice, and pay a regulatory
fee based on the number of licenses or
call signs.276 Interstate telephone

273 With the exception of the special emergency
service, these services are governed by Subpart B
of part 90 of the Commission’s rules, 47 CFR 90.15—
90.27. The police service includes approximately
27,000 licensees that serve State, county, and
municipal enforcement through telephony (voice),
telegraphy (code) and teletype and facsimile
(printed material). The fire radio service includes
approximately 23,000 licensees comprised of
private volunteer or professional fire companies as
well as units under governmental control. The local
government service that is presently comprised of
approximately 41,000 licensees that are State,
county, or municipal entities that use the radio for
official purposes not covered by other public safety
services. There are approximately 7,000 licensees
within the forestry service which is comprised of
licensees from State departments of conservation
and private forest organizations who set up
communications networks among fire lookout
towers and ground crews. The approximately 9,000
State and local governments are licensed to
highway maintenance service provide emergency
and routine communications to aid other public
safety services to keep main roads safe for vehicular
traffic. The approximately 1,000 licensees in the
Emergency Medical Radio Service (“EMRS”) use
the 39 channels allocated to this service for
emergency medical service communications related
to the delivery of emergency medical treatment. 47
CFR 90.15-90.27. The approximately 20,000
licensees in the special emergency service include
medical services, rescue organizations,
veterinarians, handicapped persons, disaster relief
organizations, school buses, beach patrols,
establishments in isolated areas, communications
standby facilities, and emergency repair of public
communications facilities. 47 CFR 90.33-90.55.

27447 CFR 1.1162.

2755 U.S.C. 601(5).

276 See 47 CFR 1.1162 for the general exemptions
from regulatory fees. E.g., Amateur radio licensees
(except applicants for vanity call signs) and
operators in other non-licensed services (e.g.,
Personal Radio, part 15, ship and aircraft).
Governments and non-profit (exempt under section
501(c) of the Internal Revenue Code) entities are
exempt from payment of regulatory fees and need
not submit payment. Non-commercial educational
broadcast licensees are exempt from regulatory fees
as are licensees of auxiliary broadcast services such
as low power auxiliary stations, television auxiliary
service stations, remote pickup stations and aural
broadcast auxiliary stations where such licenses are
used in conjunction with commonly owned non-
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service providers must compute their
annual regulatory fee based on their
interstate and international end-user
revenue using information they already
supply to the Commission in
compliance with the Form 499-A,
Telecommunications Reporting
Worksheet, and they must complete and
submit the FCC Form 159. Compliance
with the fee schedule will require some
licensees to tabulate the number of units
(e.g., cellular telephones, pagers, cable
TV subscribers) they have in service,
and complete and submit an FCC Form
159. Licensees ordinarily will keep a list
of the number of units they have in
service as part of their normal business
practices. No additional outside
professional skills are required to
complete the FCC Form 159, and it can
be completed by the employees
responsible for an entity’s business
records.

123. Each licensee must submit the
FCC Form 159 to the Commission’s
lockbox bank after computing the
number of units subject to the fee.
Licensees may also file electronically to
minimize the burden of submitting
multiple copies of the FCC Form 159.
Applicants who pay small fees in
advance and provide fee information as
part of their application must use FCC
Form 159.

124. Licensees and regulatees are
advised that failure to submit the
required regulatory fee in a timely
manner will subject the licensee or
regulatee to a late payment penalty of 25
percent in addition to the required
fee.277 If payment is not received, new
or pending applications may be
dismissed, and existing authorizations
may be subject to rescission.278 Further,
in accordance with the DCIA, Federal
agencies may bar a person or entity from
obtaining a Federal loan or loan
insurance guarantee if that person or
entity fails to pay a delinquent debt
owed to any Federal agency.279
Nonpayment of regulatory fees is a debt

commercial educational stations. Emergency Alert
System licenses for auxiliary service facilities are
also exempt as are instructional television fixed
service licensees. Regulatory fees are automatically
waived for the licensee of any translator station
that: (1) Is not licensed to, in whole or in part, and
does not have common ownership with, the
licensee of a commercial broadcast station; (2) does
not derive income from advertising; and (3) is
dependent on subscriptions or contributions from
members of the community served for support.
Receive only earth station permittees are exempt
from payment of regulatory fees. A regulatee will
be relieved of its fee payment requirement if its
total fee due, including all categories of fees for
which payment is due by the entity, amounts to less
than $10.

27747 CFR 1.1164.

278 47 CFR 1.1164(c).

279 Public Law 104-134, 110 Stat. 1321 (1996).

owed the United States pursuant to 31
U.S.C. 3711 et seq., and the DCIA.
Appropriate enforcement measures as
well as administrative and judicial
remedies, may be exercised by the
Commission. Debts owed to the
Commission may result in a person or
entity being denied a Federal loan or
loan guarantee pending before another
Federal agency until such obligations
are paid.280

125. The Commission’s rules
currently provide for relief in
exceptional circumstances. Persons or
entities may request a waiver, reduction
or deferment of payment of the
regulatory fee.281 However, timely
submission of the required regulatory
fee must accompany requests for
waivers or reductions. This will avoid
any late payment penalty if the request
is denied. The fee will be refunded if
the request is granted. In exceptional
and compelling instances (where
payment of the regulatory fee along with
the waiver or reduction request could
result in reduction of service to a
community or other financial hardship
to the licensee), the Commission will
defer payment in response to a request
filed with the appropriate supporting
documentation.

V. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

126. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.282 In the NPRM, we
have sought comment on alternatives
that might simplify our fee procedures
or otherwise benefit filers, including
small entities, while remaining
consistent with our statutory
responsibilities in this proceeding.

127. Several categories of licensees
and regulatees are exempt from payment
of regulatory fees. Also, waiver
procedures provide regulatees,
including small entity regulatees, relief
in exceptional circumstances.

28031 U.S.C. 7701(c)(2)(B).
28147 CFR 1.1166.
2825 U.S.C. 603.

VI. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.

Proposed Letter to Submarine Cable
Operators

[insert address of submarine cable

operator]

Re: Regulatory Fees for Fiscal Year
[insert year]

Our annual regulatory fee assessment
for submarine cable operators is based
on the total capacity for the submarine
cable system. For this reason, we require
submarine cable operators to advise us
of the appropriate category for
determining regulatory fees. Please
indicate below the correct category and
return this letter to us by February 15,
20 .

Please
Submarine Cable Systems ct;e:)cpkré?e
(capacity as of December 31) priate cat-
egory
<25Gbps |
2.5 Gbps or greater, but less than
5Gbps |
5 Gbps or greater, but less than
10Gbps |

10 Gbps or greater, but less than
20 Gbps
20 Gbps or greater

Thank you for your assistance in this
matter.

CERTIFICATION STATEMENT

I certify under
penalty of perjury that the foregoing and
supporting information is true and
correct to the best of my knowledge,
information and belief.

SIGNATURE

DATE

Sources of Payment Unit Estimates for
FY 2009

In order to calculate individual
service fees for FY 2009, we adjusted FY
2008 payment units for each service to
more accurately reflect expected FY
2009 payment liabilities. We obtained
our updated estimates through a variety
of means. For example, we used
Commission licensee databases, actual
prior year payment records and industry
and trade association projections when
available. The databases we consulted
include our Universal Licensing System
(“ULS”), International Bureau Filing
System (“IBFS”), Consolidated Database
System (‘“CDBS”) and Cable Operations
and Licensing System (“COALS”), as
well as reports generated within the
Commission such as the Wireline
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Competition Bureau’s Trends in
Telephone Service and the Wireless
Telecommunications Bureau’s
Numbering Resource Utilization
Forecast.

We tried to obtain verification for
these estimates from multiple sources
and, in all cases; we compared FY 2009
estimates with actual FY 2008 payment
units to ensure that our revised
estimates were reasonable. Where

appropriate, we adjusted and/or
rounded our final estimates to take into
consideration the fact that certain
variables that impact on the number of
payment units cannot yet be estimated
exactly. These include an unknown
number of waivers and/or exemptions
that may occur in FY 2009 and the fact
that, in many services, the number of
actual licensees or station operators
fluctuates from time to time due to

economic, technical, or other reasons.
When we note, for example, that our
estimated FY 2009 payment units are
based on FY 2008 actual payment units,
it does not necessarily mean that our FY
2009 projection is exactly the same
number as FY 2008. We have either
rounded the FY 2009 number or
adjusted it slightly to account for these
variables.

BILLING CODE 6712-01-P

FEE CATEGORY

SOURCES OF PAYMENT UNIT ESTIMATES

Ground), GMRS, Amateur

Public Fixed

Land Mobile (All), Microwave,
218-219 MHz, Marine (Ship &
Coast), Aviation (Aircraft &

Vanity Call Signs, Domestic

voluntary basis.

Based on Wireless Telecommunications Bureau (“WTB”)
projections of new applications and renewals taking into
consideration existing Commission licensee data bases. Aviation
(Aircraft) and Marine (Ship) estimates have been adjusted to take
into consideration the licensing of portions of these services on a

CMRS Cellular/Mobile Services

Based on WTB projection reports, and FY 08 payment data.

CMRS Messaging Services

Based on WTB reports, and FY 08 payment data.

AM/FM Radio Stations

payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008

UHF/VHF Television Stations

payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008

AM/FM/TV Construction Permits

payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008

Class A Television

LPTV, Translators and Boosters,

payment units.

Based on CDBS data, adjusted for exemptions, and actual FY 2008

Broadcast Auxiliaries

Based on actual FY 2008 payment units.

LMDS

BRS (formerly MDS/MMDS)

Based on WTB reports and actual FY 2008 payment units.
Based on WTB reports and actual FY 2008 payment units.

(“CARS”) Stations

Cable Television Relay Service

FY 2008 payment units.

Based on data from Media Bureau’s COALS database and actual

Cable Television System
Subscribers

Based on publicly available data sources for estimated subscriber
counts and actual FY 2008 payment units.

Service Providers

Interstate Telecommunication

Based on FCC Form 499-Q data for the four quarters of calendar
year 2008, the Wireline Competition Bureau projected the amount
of calendar year 2008 revenue that will be reported on 2008 FCC
Form 499-A worksheets in April, 2009.

Earth Stations

2008 payment units.

Based on International Bureau (“IB”) licensing data and actual FY

Space Stations (GSOs & NGSOs)

Based on IB data reports and actual FY 2008 payment units.

International Bearer Circuits

Based on IB reports and actual FY 2008 payment units.

International HF Broadcast

Fixed Radio Service

Stations, International Public

Based on IB reports and actual FY 2008 payment units.
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Calculation of FY 2009 Revenue Requirements and Pro-Rata Fees
Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the

term of the license and are submitted along with the application at the time the application is filed.

Fee Category FY 2009 FY 2008 | Pro-Rated | Computed | Round | Expected
Payment Units| Years | Revenue | FY 2009 New FY [ed New| FY 2009
Estimate | Revenue 2009 FY Revenue
Require- |Regulatory| 2009
ment Fee Regula
-tory
Fee

g1
AM Class A 65 1 227,500 248,238 3,819{ 3,825 248,625
AM Class B 1,567 1 2,737,000] 2,986,494 1,906f 1,900] 2,977,300
AM Class C 938 1 958,375| 1,045,737 L11S| 1,125] 1,055,250]
AM Class D 1,715 1 3,241,400 3,536,873 2,0621 2,050f 3,515,750,
FM Classes A, 3,045 1 6,764,000{ 7,376,081 2,4221 2,425] 7,384,125
Bl & C3
M Classes B, 3,051 1 8,292,175 9,043,557 2,964 29751 9,076,725
C,C0,Cl&C2
AM 90 1 39,425 43,019 478 480 43,200
Construction
Permits
FM 315 1 179,400 204,750 650 650 204,750
Construction
Permits'
Satellite TV 127 1 149,225 162,828 1,282 1,275 161,925
Satellite TV 3 1 1,785 1,948 649 650 1,950
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Fee Category FY 2009 FY 2008 | Pro-Rated | Computed | Round | Expected
Payment Units| Years | Revenue FY 2009 New FY |ed New| FY 2009
Estimate Revenue 2009 FY Revenue
Require- | Regulatory| 2009
ment Fee Regula
-tory
Fee
Construction
Permit
'VHF Markets 42 1 2,984,100 3,257,932 77,570| 77,575| 3,258,150
1-10
VHF Markets 55 1 3,050,925 3,330,848 60,561 60,550] 3,330,250
11-25
VHF Markets 75 1 2,581,425 2,818,550 37,581 37,575 2,818,125
26-50
VHF Markets 118 1 2,480,950{ 2,708,256 22,951 22,950 2,708,100
51-100
VHF 200 1 1,092,000{ 1,191,542 5,958 5,950f 1,190,000
Remaining
Markets
VHF 3 1 22,400 17,850 5,950 5,950 17,850
Construction
Permits'
UHF Markets 87 1 1,931,475 2,109,219 24,244 24,250 2,109,750
1-10
'UHF Markets 81 1 1,596,950] 1,744,200 21,533 21,525| 1,743,525
11-25
UHF Markets 110 1 1,344,700f 1,468,956 13,354] 13,350 1,468,500
26-50
UHF Markets 164 1 1,142,400 1,247,604 7,607 7,600] 1,246,400
51-100
UHF 195 1 347,400 379,068 1,944 1,950 380,250
Remaining
Markets
UHF 15 1 32,400 29,250 1,950 1,950 29,250,
Construction
Permits'
Broadcast 27,500 1 276,000 301,159 11 10 275,000,
Auxiliaries
LPTV/Trans- 3,450 1 1,277,500, 1,393,952 404 400] 1,380,000
lators/Boosters/
Class ATV
CARS Stations 650 1 153,750 167,765 258 260 169,000
Cable TV 64,500,000 1 51,840,000| 56,565,522 0.8769 0.88| 56,760,000
Systems
Interstate Tele- | $46,800,000,000 1 146,638,001 160,004,920f 0.0034189{0.00342{160,056,000
communication
Service
Providers
CMRS Mobile 270,000,000 1 44,200,000 48,280,138 0.1788| 0.180| 48,600,000
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Fee Category FY 2009 FY 2008 | Pro-Rated | Computed | Round | Expected
Payment Units| Years | Revenue FY 2009 New FY |ed New| FY 2009
Estimate Revenue 2009 FY Revenue
Require- |Regulatory| 2009
ment Fee Regula
-tory
Fee
Services
(Cellular/Public
Mobile)
CMRS Messag. 7,000,000 1 560,000 560,000 0.080f 0.080 560,000
Services
BRS* 1,725 1 501,500 552,000 320 320 552,000
LMDS 335 1 98,825 107,200 320 320 107,200,
International 10,500,000 1 8,137,500 8,879,281 .846 851 8,925,000,
Bearer Circuits
International 1 1 2,025 2,210 2,210{ 2,200 2,200
Public Fixed
Earth Stations 4,050 1 780,000 851,102 210 210 850,500
International 5 1 4,300 4,692 938 950 4,750
HF Broadcast
Space Stations 87 1 10,140,500 11,064,866 127,182]127,175| 11,064,225
(Geostationary)
Space Stations 6 1 754,500 823,277 137,2131137,225 823,350
(Non-
Geostationary
#kHkdk Total 313,311,610|341,875,966 341,980,675
Estimated
Revenue to be
Collected
RN Total 312,000,000 341,875,000 341,875,000
Revenue
Requirement
1,311,610 966 105,675
Difference

' The FM Construction Permit revenues and the VHF and UHF Construction Permit revenues were adjusted to set
the regulatory fee to an amount no higher than the lowest licensed fee for that class of service. The reductions in the
FM Construction Permit revenues are offset by increases in the revenue totals for FM radio stations. Similarly,
reductions in the VHF and UHF Construction Permit revenues are offset by increases in the revenue totals for VHF
and UHF television stations, respectively.

2 MDS/MMDS category was renamed Broadband Radio Service (BRS). See Amendment of Parts 1, 21, 73, 74 and
101 of the Commission’s Rules to Facilitate the Provision of Fixed and Mobile Broadband Access, Educational and
Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands, Report & Order and Further Notice of
Proposed Rulemaking, 19 FCC Red 14165, 14169, paragraph 6 (2004).
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Proposed FY 2009 Schedule of Regulatory Fees
Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the

term of the license and are submitted along with the application at the time the application is filed.

Annual
Fee Category Regulatory Fee
(U.S. 8's)

CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24, 27, 80 and .18

90)
CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 and 90) .08
Broadband Radio Service (formerly MMDS/ MDS) (per license) (47 CFR part 320
21)
Local Multipoint Distribution Service (per call sign) (47 CFR, part 101) 320
AM Radio Construction Permits 480
FM Radio Construction Permits 650
TV (47 CFR part 73) VHF Commercial
Markets 1-10 77,575
Markets 11-25 60,550

Markets 26-50 37,575
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Annual
Fee Category Regulatory Fee
(US. 8's)
Markets 51-100 22,950
Remaining Markets 5,950
Construction Permits 5,950
TV (47 CFR part 73) UHF Commercial
Markets 1-10 24,250
Markets 11-25 21,525
Markets 26-50 13,350
Markets 51-100 7,600
Remaining Markets 1,950
Construction Permits 1,950
Satellite Television Stations (All Markets) 1,275
Construction Permits — Satellite Television Stations 650
Low Power TV, Class A TV, TV/FM Translators & Boosters (47 CFR part 74) 400
Broadcast Auxiliaries (47 CFR part 74) 10
CARS (47 CFR part 78) 260
Cable Television Systems (per subscriber) (47 CFR part 76) .88
Interstate Telecommunication Service Providers (per revenue dollar) .00342
Earth Stations (47 CFR part 25) 210
Space Stations (per operational station in geostationary orbit) (47 CFR part 25)
also includes DBS Service (per operational station) (47 CFR part 100) 127,175
Sp;lce Stations (per operational system in non-geostationary orbit) (47 CFR part 137,225
25
International Bearer Circuits (per active 64KB circuit) : .85
International Public Fixed (per call sign) (47 CFR part 23) 2,200
International (HF) Broadcast (47 CFR part 73) 950

' As discussed previously herein, we recently revised the Commission’s IBC fee rules by adopting a new
methodology for calculating regulatory fees on both common carrier and non-common carrier international

submarine cable systems based on a per system fee. See Submarine Cable Order. Under section 9(b)(4)(B) of the

Act, we must notify Congress 90 days before a permitted amendment to the regulatory fees can take effect. The 90
day period will elapse as of July 15, 2009. For this reason, we are calculating proposed regulatory fees for FY 2009

for this service using both the new methodology and the old (pre-FY 2009) methodology. The proposed regulatory
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fees for international submarine cable systems based on the new methodology adopted in the Submarine Cable

Order are contained in this document. Also contained are the proposed regulatory fees for international submarine

cable systems based on the current methodology which remains in effect pending the Congressional notification

process. If the 90 day period elapses without Congressional objection to the permitted amendment, we will use the

new methodology contained in this document to calculate submarine cable fees in our FY 2009 report and order.

Terrestrial and satellite facilities do not have cable landing licenses and will continue to pay regulatory fees on a per

64KB circuit basis, under our historic methodology as revised in the Submarine Cable Order. See Submarine Cable

Order at paragraph 20.
FY 2009 SCHEDULE OF REGULATORY FEES (continued)
FY 2009 RADIO STATION REGULATORY FEES
Population AM Class | AM Class AM AM FM Classes FM Classes
Served B Class C | Class D A,B1&C3 B, C, C0, C1
& C2

<=25,000 $675 $550 $500 $575 $650 $825
25,001 - 75,000 $1,350 $1,075 $750 $875 $1,325 $1,450
75,001 — 150,000 $2,025 $1,350f $1,000| $1,450 $1,825 $2,725
150,001 - 500,000 $3,050 $2,300| $1,500| $1,725 $2,800 $3,550
500,001 — 1,200,000 $4,400 $3,500| $2,500| $2,875 $4,450 $5,225
1,200,001 — 3,000,00 $6,750 $5,400| $3,750| $4,600 $7,250 $8,350
>3,000,000 $8,100 $6,475] $4,750| $5,750 $9,250 $10,850

Factors, Measurements, and
Calculations That Go Into Determining
Station Signal Contours and Associated
Population Coverages

AM Stations

For stations with nondirectional
daytime antennas, the theoretical
radiation was used at all azimuths. For
stations with directional daytime
antennas, specific information on each
day tower, including field ratio,
phasing, spacing and orientation was
retrieved, as well as the theoretical
pattern root-mean-square of the
radiation in all directions in the
horizontal plane (“RMS”) figure
milliVolt per meter (mV/m) @ 1 km) for
the antenna system. The standard, or
modified standard if pertinent,
horizontal plane radiation pattern was
calculated using techniques and
methods specified in sections 73.150

and 73.152 of the Commission’s rules.!
Radiation values were calculated for
each of 360 radials around the
transmitter site. Next, estimated soil
conductivity data was retrieved from a
database representing the information in
FCC Figure R3.2 Using the calculated
horizontal radiation values, and the
retrieved soil conductivity data, the
distance to the principal community (5
mV/m) contour was predicted for each
of the 360 radials. The resulting
distance to principal community
contours were used to form a
geographical polygon. Population
counting was accomplished by
determining which 2000 block centroids
were contained in the polygon. (A block

147 CFR 73.150 and 73.152.

2See Map of Estimated Effective Ground
Conductivity in the United States, 47 CFR 73.190
Figure R3.

centroid is the center point of a small
area containing population as computed
by the U.S. Census Bureau.) The sum of
the population figures for all enclosed
blocks represents the total population
for the predicted principal community
coverage area.

FM Stations

The greater of the horizontal or
vertical effective radiated power
(“ERP”’) (kW) and respective height
above average terrain (“HAAT”) (m)
combination was used. Where the
antenna height above mean sea level
(“HAMSL”’) was available, it was used
in lieu of the average HAAT figure to
calculate specific HAAT figures for each
of 360 radials under study. Any
available directional pattern information
was applied as well, to produce a radial-
specific ERP figure. The HAAT and ERP
figures were used in conjunction with
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the Field Strength (50-50) propagation  contour for each of the 360 radials.®? The were contained in the polygon. The sum

curves specified in 47 CFR section resulting distance to principal of the population figures for all enclosed
73.313 of the Commission’s rules to community contours were used to form  blocks represents the total population
predict the distance to the principal a geographical polygon. Population for the predicted principal community
community (70 dBu (decibel above 1 counting was accomplished by coverage area.

microVolt per meter) or 3.17 mV/m) determining which 2000 block centroids

FY 2008 Schedule of Regulatory Fees

Annual
Fee Category Regulatory Fee
(U.S. $'s)

PLMRS (per license) (Exclusive Use) (47 CER part 90) 40
Microwave (per license) (47 CFR part 101) 40
218-219 MHz (Formerly Interactive Video Data Service) (per license) (47 CFR 60
part 95)
Marine (Ship) (per station) (47 CFR part 80) 10
Marine (Coast) (per license) (47 CFR part 80) 35
General Mobile Radio Service (per license) (47 CFR part 95) 5
Rural Radio (47 CFR part 22) (previously listed under the Land Mobile category) 20
PLMRS (Shared Use) (per license) (47 CFR part 90) 20
Aviation (Aircraft) (per station) (47 CFR part 87) 5
Aviation (Ground) (per license) (47 CFR part 87) 10
Amateur Vanity Call Signs (per call sign) (47 CFR part 97) 1.23
CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24, 27, 80 and 17
90)
CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 and 90) .08
Broadband Radio Service (formerly MMDS/ MDS) (per license sign) (47 CFR 295
part 21)
Local Multipoint Distribution Service (per call sign) (47 CFR, part 101) 205
AM Radio Construction Permits 415
FM Radio Construction Permits 600
TV (47 CFR part 73) VHF Commercial

Markets 1-10 71,050

Markets 11-25 53,525

Markets 26-50 33,525

Markets 51-100 21,025

Remaining Markets 5,600

Construction Permits 5,600

TV (47 CFR part 73) UHF Commercial

347 CFR 73.313.
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Annual
Fee Category Regulatory Fee
(U.S. 8%)
Markets 1-10 21,225
Markets 11-25 19,475
Markets 26-50 11,900
Markets 51-100 6,800
Remaining Markets 1,800
Construction Permits 1,800
Satellite Television Stations (All Markets) 1,175
Construction Permits — Satellite Television Stations 595
Low Power TV, TV/FM Translators & Boosters (47 CFR part 74) 365
Broadcast Auxiliary (47 CFR part 74) 10
CARS (47 CFR part 78) 205
Cable Television Systems (per subscriber) (47 CFR part 76) .80
Interstate Telecommunication Service Providers (per revenue dollar) 00314
Earth Stations (47 CFR part 25) 195
Space Stations (per operational station in geostationary orbit) (47 CFR part 25)
also includes Direct Broadcast Satellite Service (per operational station) (47 CFR 119,300
part 100)
Space Stations (per operational system in non-geostationary orbit) (47 CFR part 125,750
25)
International Bearer Circuits (per active 64KB circuit) .93
International Public Fixed (per call sign) (47 CFR part 23) 2,025
International (HF) Broadcast (47 CFR part 73) 860
FY 2008 RADIO STATION REGULATORY FEES
Population AM Class | AM Class AM AM FM Classes FM Classes
Served A B Class C | Class D A,B1 & C3 B, C, C0,C1
& C2
<=25,000 $650 $500 $450 $525 $600 $775
25,001 - 75,000 $1,325 $1,025 $650 $775 $1,225 $1,375
75,001 — 150,000 $1,975 $1,275 $875 $1,300 $1,675 $2,550
150,001 — 500,000 $2,975 $2,175 $1,325 $1,550 $2,600 $3,325
500,001 — 1,200,000 $4,300 $3,325 $2,200 $2,575 $4,125 $4,900
1,200,001 — 3,000,00 $6,600 $5,100 $3,300 $4,125 $6,700 $7,850
>3,000,000 $7,925 $6,125 $4,175 $5,150 $8,550 $10,200

BILLING CODE 6712-01-C
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Statement of Acting Chairman Michael

J. Copps

Re: Assessment and Collection of
Regulatory Fees for Fiscal Year
2009, MD Docket No. 09-65,
Assessment and Collection of
Regulatory Fees for Fiscal Year
2008, MD Docket No. 08—-65.

This item begins the process of
assessing regulatory fees for this fiscal
year (FY 2009) pursuant to Section 9 of
the Communications Act. Section 9
requires that the Commission collect
fees each year to recover the regulatory
costs that are associated with its
enforcement, policy and rulemaking,
user information, and international
activities.

I am particularly pleased that the
Notice of Proposed Rulemaking
includes the new methodology for
calculating regulatory fees for
submarine cable operators finally
adopted by the Commission in March.
Implementing this new methodology,
however, is only a precursor of our
completion of a long overdue,
comprehensive review of the
Commission’s regulatory fee framework,
a project that my colleague Jonathan
Adelstein and I have been pushing for
years and that was finally launched by
the Commission last August. As I have
said before, it is hard to believe that we
are still generally assessing fees based
on the communications marketplace as
it existed in 1994. To be frank, we are

not yet able to say what a modernized
fee structure will look like. But I do
intend to press the Commission for
action on this before we issue next
year’s Notice of Proposed Rulemaking
for FY 2010. I look forward to working
with my fellow Commissioners and
interested stakeholders to update our
rules to accurately and equitably reflect
today’s regulatory practices.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Proposed Rules for FY 2009
International Bearer Circuit Fees 283

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure, Claims, Communications
common carriers, Penalties, Reporting
and recordkeeping requirements.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 1 as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for Part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303, 309.

2. The FCC proposes to further amend
the final rule published at 74 FR 22110,
May 12, 2009, and effective July 13,

2009, in § 1.1156, by revising
paragraphs (b) and (c) to read as follows:

§1.1156 Schedule of regulatory fees and
filing locations for international services
* * * * *

(b) International Terrestrial and
Satellite. Regulatory fees for
International Bearer Circuits are to be
paid by facilities-based common carriers
that have active (used or leased)
international bearer circuits as of
December 31, of the prior year in any
terrestrial or satellite transmission
facility for the provision of service to an
end user or resale carrier, which
includes active circuits to themselves or
to their affiliates.

In addition, non-common carrier
satellite operators must pay a fee for
each circuit sold or leased to any
customer, including themselves or their
affiliates, other than an international
common carrier authorized by the
Commission to provide U.S.
international common carrier services.
“Active circuits” for these purposes
include backup and redundant circuits.
In addition, whether circuits are used
specifically for voice or data is not
relevant in determining that they are
active circuits.

Note to paragraph (b): The fee amount, per
active 64 KB circuit or equivalent will be
determined for each fiscal year. Payment, if
mailed, shall be sent to: FCC, International,
P.O. Box 979084, St. Louis, MO 63197-9000.

International Terrestrial and Satellite
(capacity as of December 31, 2008)

Fee amount

Address

Terrestrial Common Carrier
Satellite Common Carrier
Satellite Non-Common Carrier

$0.75 per 64 KB Circuit

FCC, International, P.O. Box 979084, St.
Louis, MO 63197-9000.

(c) Submarine cable: Regulatory fees
for submarine cable systems will be
paid annually, per cable landing license,
for all submarine cable systems

operating as of December 31 of the prior
year. The fee amount will be determined
by the Commission for each fiscal year.
Payment, if mailed, shall be sent to:

FCC, International, P.O. Box 979084, St.
Louis, MO 63197-9000.

(capadly s of Decomber 31) Fee amount Address
< 2.5 GDPS et $14,189 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
2.5 Gbps or greater, but less than 5 Gbps .........ccccecvveiivnncenen. 28,379 FCQC()),OCI)r-lternationaI, P.O. Box 979084, St. Louis, MO 63197—
5 Gbps or greater, but less than 10 Gbps ........ccccevivrieviieenen. 56,757 F(chzziﬁternational, P.O. Box 979084, St. Louis, MO 63197—

283 As discussed previously herein, we recently
revised the Commission’s IBC fee rules by adopting
a new methodology for calculating regulatory fees
on both common carrier and non-common carrier
international submarine cable systems based on a
per system fee. See Submarine Cable Order. Under
section 9(b)(4)(B) of the Act, we must notify
Congress 90 days before a permitted amendment to
the regulatory fees can take effect. The 90 day
period will elapse as of July 15, 2009. For this

reason, we are calculating proposed regulatory fees
for FY 2009 for this service using both the new
methodology and the old (pre-FY 2009)
methodology. Appendix A contains the proposed
regulatory fees for international based on the new
methodology adopted in the Submarine Cable
Order. See Appendix I for the proposed regulatory
fees for international submarine cable systems
based on the current methodology which remains
in effect pending the Congressional notification

process. If the 90 day period elapses without
Congressional objection to the permitted
amendment, we will use the new methodology
contained in Appendix A to calculate submarine
cable fees in our FY 2009 report and order.
Terrestrial and satellite facilities do not have cable
landing licenses and will continue to pay regulatory
fees on a per 64KB circuit basis, under our historic
methodology as revised in the Submarine Cable
Order. See Submarine Cable Order at paragraph 20.
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Submarine Cable Systems

(capacity as of December 31) Fee amount Address
10 Gbps or greater, but less than 20 Gbps .......ccccceevevriiirieenns 113,514 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—
9000.
20 GDPS OF Greater ...coveeieeieieeiee ettt 227,029 | FCC, International, P.O. Box 979084, St. Louis, MO 63197—

9000.

[FR Doc. E9-12594 Filed 6—1-09; 8:45 am]|
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Center for Nutrition Policy and
Promotion; Agency Information
Collection Activities; Proposed
Collection; Comment Request—
Generic Clearance for the
Development of Nutrition Education
Messages and Products for the
General Public

AGENCY: Center for Nutrition Policy and
Promotion, USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on a
proposed information collection. This is
a revision of a currently approved
collection.

This notice announces the Center for
Nutrition Policy and Promotion’s
(CNPP) intention to request the Office of
Management and Budget’s approval of
the information collection processes and
instruments to be used during consumer
research while testing nutrition
education messages and products
developed for the general public. The
purpose for performing consumer
research is to identify consumers’
understanding of potential nutrition
education messages and obtain their
reaction to prototypes of nutrition
education products, including Internet-
based tools. The information collected
will be used to refine messages and
improve the usefulness of products as
well as aid consumer understanding of
current Dietary Guidelines for
Americans and MyPyramid-related
materials (OMB No.: 0584-0535,
Expiration Date 6/30/2009).

DATES: Written comments on this notice
must be submitted on or before August
3, 2009.

ADDRESSES: Comments are invited on (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the

agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information collected;
and (d) ways to minimize the burden of
the collection of information on those
who are to respond, including the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to Carole
Davis, Director, Nutrition Guidance and
Analysis Division, Center for Nutrition
Policy and Promotion, U.S. Department
of Agriculture, 3101 Park Center Drive,
Room 1034, Alexandria, VA 22302.
Comments may also be submitted via
fax to the attention of Carole Davis at
703-305-3300 or via e-mail to
DG2010Comments@cnpp.usda.gov.
Comments will also be accepted through
the Federal eRulemaking Portal. Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments electronically. All written
comments will be open for public
inspection during regular business
hours (8:30 a.m. to 5 p.m. Monday
through Friday) at the Center for
Nutrition Policy and Promotion’s main
office located at 3101 Park Center Drive,
Room 1034, Alexandria, Virginia 22302.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will also
become a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Carole Davis at
703-305-7600.

SUPPLEMENTARY INFORMATION:

Title: Generic Clearance for the
Development of Nutrition Education
Messages and Products for the General
Public.

OMB Number: 0582—-0523.

Expiration Date: January 31, 2010.

Type of Request: Revision of a
currently approved information
collection.

Abstract: The Dietary Guidelines for
Americans, issued jointly by the U.S.
Departments of Agriculture and Health
and Human Services, are the
cornerstone of Federal nutrition policy
and form the basis for nutrition

education efforts of these agencies. The
U.S. Department of Agriculture’s CNPP
develops and promotes nutrition
education materials to help consumers
understand and use the Dietary
Guidelines for Americans as well as
MyPyramid, the tool designed to help
consumers implement the Dietary
Guidelines. Additional materials (hard
copy and electronic) are used to help
consumers understand and use the
Dietary Guidelines, many of which may
be geared toward various special
population groups. Publications and
web materials that have become
obsolete since the release of the 2010
Dietary Guidelines for Americans and
MyPyramid will also need to be updated
and replaced. With the increased
prevalence of overweight and obesity in
the United States, it has become
increasingly important to communicate
clear and useful nutrition education
information related to the Dietary
Guidelines on food choices, weight, and
physical activity. The USDA has had the
lead administrative responsibility for
the 2010 Dietary Guidelines revision
process from which new messages and
materials will be developed, including a
new consumer bulletin.

Educational messages and products in
support of the Dietary Guidelines for
Americans and MyPyramid will be
developed by the Center for Nutrition
Policy and Promotion. They may
include:

1. Messages and products related to
the 2010 Dietary Guidelines for
Americans that help consumers make
healthier food and physical activity
choices;

2. Enhancement of the MyPyramid
Web site to include additional
components such as updated nutrition
and physical activity personalized
tracking and other interactive tools as
well as consumer and professional
support materials;

3. Materials relaying the 2010 Dietary
Guidelines for Americans and
MyPyramid for special population
groups that might be identified; and

4. New policy, messages, materials,
and tools that might be developed as a
result of the 2010 Dietary Guidelines for
Americans revision process.

The products for these initiatives will
be tested using qualitative consumer
research techniques, which may include
focus groups (with general consumers,
educators, students, etc.), interviews
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(i.e., intercept, individual, diads, triads,
usability testing, etc.) and Web-based
surveys. Participants being tested will
provide information regarding the
clarity, understandability, and
acceptability of the messages and

products during the developmental
process and during the final product
development stage.

Affected Public: Individuals and
Households.

Estimated Number of Respondents:
57,000.

ESTIMATION OF BURDEN HOURS

Estimated Number of Responses per
Respondent: One.

Estimated Time per Response: 12.63
minutes.

Estimated Total Annual Burden on
Respondents: 12,004 hours.

(e) Est. total
|
; ; (c) Number of | (d) Frequency annua (f) Hours per (g) Total
(a) Affected public (b) Survey instruments respondents of responses reé%%’;?‘%seﬁfr response burden (fxg)
(dxe)
Reporting Burden
Focus Group Screeners ..... 7,500.00 1.00 7,500.00 0.25 1,875.00
Interview Screeners ............ 7,500.00 1.00 7,500.00 0.25 1,875.00
Focus Group Screeners ..... 500.00 1.00 500.00 2.00 1,000.00
Interview .......cccccoeevenennene. 500.00 1.00 500.00 1.00 500.00
Web-based Collections ....... 20,000.00 1.00 20,000.00 0.25 5,000.00
Individuals & Households ... | Confidentiality Agreement .. 21,000.00 1.00 21,000.00 0.08 1,753.50
TOtAl e | e e 57,000.00 1.00 57,000.00 32.00 12,003.50

Dated: May 26, 2009.
Robert C. Post,

Acting Executive Director, Center for
Nutrition Policy and Promotion, U.S.
Department of Agriculture.

[FR Doc. E9—12748 Filed 6—1—09; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary

Notice of Solicitation for Members of
the National Agricultural Research,
Extension, Education and Economics
Advisory Board

AGENCY: Research, Education and
Economics, USDA.

ACTION: Solicitation for membership.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App., the United States
Department of Agriculture announces
solicitation for nominations to fill 10
vacancies on the National Agricultural
Research, Extension, Education and
Economics Advisory Board.

DATES: Deadline for Advisory Board
member nominations is July 17, 2009.
ADDRESSES: The nominee’s name,
resume, completed Form AD-755, and
any letters of support must be sent to
the U.S. Department of Agriculture,
National Research, Extension,
Education, and Economics Advisory
Board Office, 1400 Independence
Avenue, SW., Room 321-A, Whitten
Building; Washington, DC 20250-0321.
FOR FURTHER INFORMATION CONTACT:
Karen Hunter, Executive Director,
National Agricultural Research,

Extension, Education and Economics
Advisory Board, 1400 Independence
Avenue, SW., Room 321-A, Whitten
Building, Washington, DC 20250-0321,
telephone: 202—-720-8408; fax: 202—
720-6199; e-mail:
Karen.hunter@ars.usda.gov.

SUPPLEMENTARY INFORMATION: Section
1408 of the National Agricultural
Research, Extension, and Teaching
Policy Act of 1977 (7 U.S.C. 3123) was
amended by the Food, Energy and
Conservation Act of 2008 by deleting six
members of the National Agricultural
Research, Extension, Education and
Economics Advisory Board, to total 25
members. Since the inception of the
Advisory Board by congressional
legislation in 1996, each member has
represented a specific category related
to farming or ranching, food production
and processing, forestry research, crop
and animal science, land-grant
institutions, non-land grant college or
university with a historic commitment
to research in the food and agricultural
sciences, food retailing and marketing,
rural economic development, and
natural resource and consumer interest
groups, among many others. The Board
was first appointed by the Secretary of
Agriculture in September 1996 and one-
third of its members were appointed for
one, two, and three-year terms,
respectively to allow for approximately
one-third of the Board to change each
year. The terms for 10 members who
represent specific categories will expire
September 30, 2009. Nominations for
these 10 vacant categories are sought.
All nominees will be carefully reviewed
for their expertise, leadership, and
relevance to a category. Appointments

will be made for two-or three-year terms

to maintain the approximate one-third

change in membership each year
dictated by the original legislation.
The 10 slots to be filled are:

Category A. National Farm
Organization.

Category C. Food Animal Commodity
Producer.

Category I. National Human Health
Association.

Category N. NLGCA Institutions.

Category O. Hispanic-Serving
Institutions.

Category Q. Transportation of Food and
Agricultural Products to Domestic and
Foreign Markets.

Category R. Food Retailing and
Marketing Interests.

Category S. Food and Fiber Processors.

Category X. Private Sector Organization
Involved in International
Development.

Category Y. National Social Science
Association.

Nominations are being solicited from
organizations, associations, societies,
councils, federations, groups, and
companies that represent a wide variety
of food and agricultural interests
throughout the country. Nominations
for one individual who fits several of
the categories listed above or for more
than one person who fits one category
will be accepted. In your nomination
letter, please indicate the specific
membership category for each nominee.
Each nominee must fill out, sign, and
return a form AD-755, “Advisory
Committee Membership Background
Information’ (which can be obtained
from the contact person below or may
be printed out from the following Web
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site: http://www.ree.usda.gov/nareeeab/
downloads/forms/AD-755.pdf). All
nominees will be vetted before
selection.

Nominations are open to all
individuals without regard to race,
color, religion, sex, national origin, age,
mental or physical handicap, marital
status, or sexual orientation. To ensure
that recommendations of the Advisory
Board take into account the needs of the
diverse groups served by the
Department, membership shall include,
to the extent practicable, individuals
with demonstrated ability to represent
minorities, women, and persons with
disabilities.

Appointments to the National
Agricultural Research, Extension,
Education and Economics Advisory
Board will be made by the Secretary of
Agriculture.

Done at Washington, DC this 18th day of
May 2009.

Katherine Smith,

Acting Deputy Under Secretary, Research,
Education, and Economics.

[FR Doc. E9—12819 Filed 6—1—09; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Notice of Funds Availability (NOFA) To
Announce Funding for the 2008
Aquaculture Grant Program, Recovery
Act

AGENCY: Farm Service Agency, USDA.
ACTION: Notice of proposal.

SUMMARY: The American Recovery and
Reinvestment Act of 2009 (the Recovery
Act) authorizes up to $50 million to
carry out a 2008 Aquaculture Grant
Program (the 2008 AGP). The 2008 AGP
is a Commodity Credit Corporation
(CCC) funded program administered by
the Farm Service Agency (FSA).
Through the 2008 AGP, FSA will
provide grants to State governments to
assist eligible aquaculture producers
that suffered losses associated with high
feed input costs during the 2008
calendar year. State grant amounts will
be based on the amount of aquaculture
feed used in each State during the 2007
calendar year. Also, for the information
to be collected for the 2008 AGP, FSA
is requesting comments from all
interested individuals and organizations
as required by the Paperwork Reduction
Act of 1995.

DATES: We will consider comments on
the information collection that we
receive by August 3, 2009.

ADDRESSES: We invite you to submit
comments on the information collection
that is described in the Paperwork
Reduction Act section. In your
comment, include the date, volume, and
page number of this issue of the Federal
Register. You may submit comments by
any of the following methods:

e Mail: Farm Service Agency, USDA,
Attn: Dan McGlynn, Acting Director,
Production, Emergencies and
Compliance Division, STOP 0517, 1400
Independence Ave., SW., Washington,
DC 20250.

e E-mail: Send comment to:
dan.mcglynn@wdc.usda.gov.

e Fax:(202) 690-2130.

You may also send comments to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: Dan
McGlynn, Acting Director, (202) 720—
3463; e-mail:
dan.mcglynn@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Purpose of Notice

This notice announces a proposal for
the availability of Recovery Act (Pub. L.
111-5) grant funding to State
governments that agree to implement
the 2008 AGP to assist eligible
aquaculture producers for their losses
associated with high feed input costs
during the 2008 calendar year.

Background

This notice is issued under Section
102(d) of the Recovery Act that
authorizes up to $50 million to carry out
the 2008 AGP. To provide assistance to
eligible aquaculture producers, FSA is
proposing to provide block grants to
State governments that agree to provide
assistance to eligible aquaculture
producers for losses associated with
high feed input costs during the 2008
calendar year.

Grant Funding Allocation

The Recovery Act requires that USDA
allocate 2008 AGP funding to the States
on a pro rata basis, based on the amount
of aquaculture feed used in each State
during the 2007 calendar year. FSA has
by letter notified the States that it
proposes to calculate the amount to
allocate to each State based on the total
aquaculture feed delivered in each State
in the 2007 calendar year, as reported by
the States to FSA for the 2008 AGP.

FSA has sent each State Department
of Agriculture a letter that includes the
instructions and specifies the
information to provide to FSA before
receiving any grant funding. The States

that do not meet the requirements in
this notice, the letter, and the grant
agreement will not receive grant
funding.

Grant Agreements Under the Proposal

Under the current proposal, grant
funding to a State is contingent on the
execution of a Grant Agreement
(Agreement) between CCC and the State.
Upon execution of an Agreement, the
State would agree to:

(1) Implement the 2008 AGP
according to program-specific policy
and procedure provided in the
Agreement;

(2) Submit a 2008 Aquaculture Grant
Work Plan to FSA providing a summary
of how the State will implement 2008
AGP to provide assistance to eligible
aquaculture producers;

(3) Provide assistance to eligible
aquaculture producers, not later than 60
days after the date on which the State
receives grant funds;

(4) Facilitate the accountability and
transparency objectives of the Recovery
Act as provided in 2 CFR part 176,
subparts A and D, specifically, the
award terms would require;

(a) Recipients and sub-recipients
(first-tier that are not individuals) to
maintain current registrations in the
Central Contractor Registration (CCR)
database,

(b) Recipients to report quarterly on
project or activity status, sub-grant and
subcontract information, and

(c) Proper accounting and reporting of
Recovery Act expenditures in single
audits; and

(5) Submit to FSA a 2008 AGP
Recovery Act Report, no later than 30
days after the States have provided
assistance to eligible producers,
including the:

(a) Manner in which the State
provided assistance,

(b) Amount of assistance provided per
producer per species of aquaculture,
and

(c) Process by which the State
determined the levels of assistance to
eligible aquaculture producers.

Definitions Used in the Proposal

Under the current proposal, the
following definitions would be
applicable to the 2008 AGP:

Controlled environment. An
environment in which everything that
can practicably be controlled with
structures, facilities, growing media
(including but not limited to water or
nutrients) by the producer, is in fact
controlled by the producer, as
determined by industry standards.

Farming operation. A business
enterprise engaged in the production of
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agricultural products that is operated by
an individual, entity, or joint operation.

Eligible Aquaculture Producers Under
the Proposal

To be eligible for 2008 AGP
assistance, an aquaculture producer
would be required to meet all of the
following criteria:

(1) During the 2008 calendar year:

(a) Raised an aquaculture species in a
controlled environment,

(b) Maintained the aquaculture
species as part of a farming operation,
and

(c) Had a risk in the production of the
aquaculture species;

(2) Is in operation in 2009, as of the
date of their AGP application with the
State;

(3) Produced an aquaculture species
for which 2008 feed costs represented at
least 25 percent of their total input costs
for the aquaculture operation;

(4) Experienced at least a 25 percent
price increase of 2008 feed costs above
the previous 5-year average (2003—
2007).

Proposed Application Procedure for
Aquaculture Producers

The 2008 AGP application procedures
for aquaculture producers would be
determined by the applicable State.

Proposed Limitation on Payments and
Other Benefits

The amount of assistance provided by
the State to a farming operation would
not be permitted to exceed the smaller
of:

(1) The amount of loss suffered by the
eligible aquaculture producer as a result
of high feed input costs during the 2008
calendar year, as determined by the
State; or

(2) $100,000, except for general
partnerships and joint ventures in
which case assistance could not exceed
$100,000 times the number of members
that constitute the general partnership
or joint venture.

As a condition to receive the 2008
AGP benefits, an eligible aquaculture
producer would be required to have
records on file at an applicable Farm
Service Agency County office that
indicate:

(1) That the producer’s average
adjusted gross income does not exceed
$2.5 million for the three preceding tax
years (2005-2007), as determined under
regulations in 7 CFR part 1400, and

(2) That the producer is in compliance
with the conservation compliance
eligibility provisions specified in 7 CFR
part 12.

An eligible aquaculture producer that
receives assistance under the 2008 AGP

will not be eligible to receive assistance
for any 2008 loss relating to the same
aquaculture species under the
supplemental agricultural disaster
assistance program established under
Section 531 of the Federal Crop
Insurance Act and section 901 of the
Trade Act of 1974 (these programs
include the Emergency Assistance for
Livestock, Honey Bees, and Farm-Raised
Fish (ELAP), Livestock Forage Disaster
Program (LFP), Livestock Indemnity
Program (LIP), Supplemental Revenue
Assistance Program (SURE), and Tree
Assistance Program (TAP)).

Appeals

The appeal regulations at 7 CFR parts
11 and 780 apply to the 2008 AGP.

Comments

FSA requested comments on the
proposal from the States by letter as
they constitute the entire class of fund
recipients under the program, although
they will be distributing the funds to
others as they determine appropriate in
accordance with the guidelines
established by FSA. Because the
Recovery Act directed the Secretary to
deliver the funds by June 17, 2009 (not
later than 120 days after enactment of
the Recovery Act), FSA is not requesting
comments from the general public on
the proposal set out in this notice other
than on the information collection
requirements specified below. FSA
expects to make a final determination
for the grants to the States by June 17,
2009. FSA plans to announce details of
the final plan by press release.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, FSA is
requesting comments from all interested
individuals and organizations on a new
information collection for the 2008
AGP. FSA submitted the following
information collection request to the
Office of Management and Budget
(OMB) under the emergency procedure
in accordance with the Paperwork
Reduction Act of 1995; the emergency
approval expires on October 31, 2009.
FSA plans to request a 3-year extension
of the information collection approval
from OMB. The 2008 AGP will provide
assistance to eligible aquaculture
producers for losses associated with
high feed input costs during the 2008
calendar year in accordance with the
Recovery Act.

Title: 2008 Aquaculture Grant
Program.

OMB Control Number: 0560-0262.

Type of Request: New.

Abstract: This informati